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CAP, XIV. 
OF NOTICE EXPRESS AND- IMPLIED, 
i — | i va 


Norick is of two kinds. Firſt, actual no- 
| tice, as where a man is party to a deed, or has 


notice of 1t regularly ſerved * him, or the 


But the charge of actual notice muſt be 
founded upon ſomething certain and circum- 
ſtantial: Thus (a), where one came to a vendee, 
and ſaid to him, Take heed how you buy 
„ ſuch land, for 4 hath nothing in that, except 
upon truſt to the uſe of B; and another 
came to the vendee and laid to him, It was 


(a) Wildgooſe v. Wayland, Sm. 247» 
Caſe 67. 


„„ „ A « not 
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4 not as he was informed, for 4 was ſeiſed of 
<« this land abſolutely,” by which the vendee 
bought the land; the queſtion was, whether 
the firſt caveat given to the vendee was a ſuffi- 
cient notice of the truſt or not? The Lord 
Keeper ſaid, that it was not; for flying reports 
were many times fables, and not truths; and if 
this ſhould be admitted for a ſufficient notice, 
then the inheritance of every man might cafily 
be ſlandered. 


Snape Preſumptive notice, which is a 
concluſion of law (where, by the exerciſe of 
common diligence, without any extraordinary 
precaution, a man cannot but acquire a know- 
ledge of a fat) that he has notice thereof, 
although no actual proof of notice be exhibited 


againſt him, 


Thus (6), where 4, a copyholder in fee, 
mortgaged to J. S. who was admitted by B, the 
ſteward of the manor; and afterwards 4 made 
a ſecond mortgage to C, who was alſo admitted 
by B; and then @ mortgage to B, who bought 

in J Ss ſecurity; it was decreed that B ſhould 
not poſtpone C; becauſe it is preſumed, from 


0) Brotherſe v. Bence, Fitz, Gib. Rep. 118, 2 E. Ca. 
Abr. 615. 11. | "SERA 
_ © Þ the 
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tze mere act of admiſſion, that a man of ordi- 
nary diligence and underſtanding, being ſteward 
of the manor, when C was admitted, muft 
know or have notice of the me/ne mortgage 
to C. 


Where a purchaſer cannot make out a title 
but by a deed, which leads him to a fact mate- 
rial to it (c), he will not be deemed a purchaſer 
without notice of that fact, but will be pre- 
ſumed cognizant thereof; for it is deemed groſs 
neglect, that he ſought not after it. 


Thus (d), where B deviſed to I in tail male, 
and if he died without iſſue male, to in tail 
male, but ſubje& to two legacies of 500l. and 
10000. to the Drapers Company; and F after- 
wards levied a fine to the uſe of him and his 
heirs (on which was five years non claim) and 

then granted a rent charge of 1001. per annum 
to 5, and mortgaged the premiſes to L; the 
Court held the fine and non-claim was no bar 
to the legatees; for Y having no title, but 
under the will, it was implied notice to all * 
chaſers under him. 


(c) 2 Ch. Ca. 246. Gilb. Rep. Eq. 8. 1 Ch. Ca. 291. 
Dunch v. Kent, 1 Vern. 319. 


(4 Draper Company v. Yardly, er at. 2 Vern, 662. 
* Ooz 80 


— 
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So e), where an annuity was granted to 4 

by the crown, by patent iſſuable out of the 
exciſe upon ſpecial truſt, that all ſuch of the 
creditors of B, as would come in within a 
twelve- month, and accept a ſhare of this an- 
nual ſum proportionate to their debts, ſhould 
| have the ſame aſſigned to them; and 4, after 
the year, aſſigned part thereof by inſtruments 
which purported to be in conſideration of debts 

due and owing from B, but were in truth for 
A's own debts, and the aſſignees had afterwards 
aſſigned the ſame over to others, who claimed, 
as purchaſers, without notice, for full and valu- 

able conſideration. It was held, that although 
all the creditors of A did not come in within 
the year, yet this patent was in truſt for them, 
and not convertible to other purpoſes; and that 
thoſe who purchaſed of the aſſignees of 4, 
came in under the Letters Patent, in which the 
truſt was mentioned, and ought to have taken 
notice of it at their peri]. 


And: fabſequent purchaſers alſo are taken to 
have notice of the contents of a deed or will, 
if they muſt claim under it. 


(e) Dunch w. Kent, 1 Vern. 260, 319. 


As 
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As if 4 makes a conveyance to B, with power 
of revocation by will, and afterwards limits 
other uſes; if B diſpoſes thereof to a purcha- 

fer, a ſubſequent purchaſer is intended to have 
notice of the will, as well as of the power to 
revoke; for no title can be made to a purchaſer, 
but by the conveyance which contains the 
power of revocation (//. 


But in the caſe of Bovey v. Smith (g), a will 
was not ſuffered to be ſet up, as preſumptive 
notice to defeat a tranſaction, by a truſt therein 
contained, that had lain dormant for many 
years, after a fine, and where there was room 
to preſume, that other truſts were appointed. 
In that caſe, B, the mother of 4, being in 
Holland, and having a ſeparate eſtate, about 
forty years previous to the time of filing the 
bill, made her will in Dutch, and thereby de- 
viſed houſes to V, her huſband's ſon by a for- 
mer wife, and to other truſtees, in truſt for her 
Four daughters and their children, and ſuch of 
their children as ſhould be alive at the laſt, 
and afterwards declared the truſt of all her 


eſtate, thereby undiſpoſed of, to be for her and 
her heirs, 


Moore v. Bennet, 2 Ch. Ca. 246. 5 
Bovey v. Smith, et al. 1 Vern. 84. 144. Sc. 2 Ch. 
Ca. 124. | 


The 
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The truſtees, apprebending that the deviſe 
carried the inheritance of the houſes to the 
daughters, fold ſuch inheritance, in 1652, for 
a good and valuable conſideration, and diſtri- 
buted the money, arifing from the ſale, equally 
amongſt them (A). 


A was privy to this conveyance, and made 
no claim, nor pretended any right to the houſes; 
a ſine was levied of them, and five years after- 
wards V, the truſtee, for a full conſideration, 
purchaſed them back to himſelf and his heirs (i). 
Then 4 having taken advice on the will, and 
conceiving the daughters took only an eſtate for 
life, exhibited his bill againſt S, who now ſtood 
in the place of V, the truſtee, to have an exe- 
cution of the truſt, and the lands decreed to 
him. Two decrees had been for the plaintiff. 


One point argued was (&), that it was impoſ- 
ſible any one ſhould come at the land without 
having notice of the truſt, for they muſt pur- 
chaſe under the will; and all their title was by 


the will by which the truſt was created, and 


every man that had notice of the will, muſt, at 
bis peril, take notice of the operation and con- 


(05 bs Smith, 1 Vern. 34. 144. Sc. 2 Ch. Ca 124. 
55 Ibid. © | (Ak) Bid. | 
| rasse 


— 
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ſtruction of the law upon it. But the Lord 
Keeper ſaid, this was an application, after one 
and thirty years poſſeſſion, to affect an eſtate 
with a truſt, notwitkſtanding a releaſe and fine, 
and that, upon a ſuppoſal that B had made no 
other appointment (as ſhe had power to do by 
the deed) and which, after ſo long a poſſeſſion, 
it ought rather to be preſumed ſhe had done; 
and alſo upon a ſuppoſal that this was a true 
copy of the will. This was only a tranſlation; 
the original was loſt; the difference in point of 
tranſlation between children and iſſue was nice, 
and the queſtion was, who ſhould ſuffer? For 
the defendant was a purchaſer, and had paid 
a full conſideration, and was here to be affected 
with a notional notice only; the plaintiff ſtood 
by all the while and was ſilent, and, at beſt, 
paſſive in the breach of truſt. That, therefore, 
though it was hard to diſmiſs the bill after two 
decrees for the plaintiff, yet his Lordſhip was 
not ſatisfied he could decree it for him, and the 
dill was diſmiſſed, 


So, likewiſe, this rule admits of an excep- 
tion, in the caſe of an aſſignee of the eſtate of 
a teſtator, under an aſſignment made by the 
executor (1); for he will not, in fayour of ere 


( | 3 Atk. 236, 
ditors 
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ditors or reſiduary legatees, be preſumed to have 

notice of what is contained in the will of the 
deviſor; becauſe, whoever takes any thing from 
an executor, muſt always do it with notice of a 
will; and therefore, if this doctrine of the will 
being notice to the aſſignee was to prevail, no 
perſon would dare to purchaſe, or take an aſſign- 
ment from an executor. Beſides, it would be 
unreaſonable that a purchaſer ſhould take upon 
him to make out the account, as to the quantum 
of the debts or aſſets, when he is not entitled to 

have the vouchers for that purpoſe. 


Thus where M (m), having a mortgage of 
3500l. made his will in 1712, and deviſed all 
his real and perſonal eſtate, not by his will other- 
wiſe diſpoſed of, to his executors in truſt, in 
the firſt place by charging, leaſing, or ſelling 
thereof, or of any part thereof, to raiſe money 
to pay his debts; and then to divide what 
ſhould remain, after payment thereof, in equal 
_ Proportions between his five children, and ap- 
pointed his wife, his eldeſt fon JM, and ano- 
ther perſon, executors, and died, leaving his 
widow and five children. After payment of 


(m) Mead w. 1 Orrery, 3 Atk. 236. July 19, 1745. 
Ft vid. Ewer v. Corbett, 2 Will. 28 Burting v. Stonard, 
IBid. 150. | | 


all - 
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all M's debts, a large ſurplus remained to be 
divided. I M having been appointed, in 1726, 
receiver of all the rents and profits of the real 
and perſonal eſtates of E, procured a deed to 
be made, to which the other executors were 
parties, reciting, that there was due on the 
mortgage goool. and that the ſame was the 
proper money of IM, and aſſigning the mort- 
gage and all due thereon to B, his heirs and 
aſſigns, with a proviſo to be void, if 7 M faith- 
fully accounted with B for what he ſhould re- 
ceive from the eſtate of E. I M afterwards 
died inteſtate, without accounting with B, and 
greatly indebted to the eſtate of E. A bill was 
then filed by the plaintiffs, two of the children 
of M, againſt the defendants, the repreſenta- 
tives of E, to account for what they had re- 
ceived on the mortgage, and to deliver up the 
deeds and writings relative thereto; and one 
queſtion was, whether the plaintiffs, as reſi- 
duary legatees of M, were entitled to be relieved 
againſt the aſſignment of the mortgage, and to 
have an account; or, whether the repreſenta- 
tives of E were entitled to retain the affignment ? 
And this turned upon the point, whether the 
aſſignees of the mortgage were to be conſidered 
as having notice of the truſt for the benefit of 
younger children? And the Court held, the 


P p bare 
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bare point of notice of the will, in this caſo, 
was not ſufficient. 


So (n), RIO an executor aſſigned over 4 
mortgage term of his teſtator to 4, as a ſatis- 
faction of a debt due to 4 from himſelf; it 
was objected, in favour of the daughters of the 
teſtator, who were creditors under a marriage 
ſettlement, that the aſſignees took this aſſign- 
ment with notice that it was the teſtamentary 
aſſets of the teſtator. But the Court held the 
alienation to be good. 


— 


—, 7 —˙ , §‚— Sl 


But if ſuch purchaſer, from an executor, 
hath expreſs notice of a debt due from the teſ- 
tator ſtill unſatisfied, and there be a contrivance 
between him and the executor to defeat a juſt 
debt, ſuch a tranſaction will be void againſt 
creditors, and the aſſignee will be held liable. 


: Thus where H (o), being indebted to C on 
bond, died poſſeſſed of a great perſonal eſtate, 


) Nugent v. Gifford, 1 Atk. 463. 1738. Sc. 2 Vez, 

269. Ewer v. Corbett, 2 P. Will. 149. Burting v. 
Stonard, 2 P. Will. 150. 

(o) Crane v. Drake, 2 Vern. 616. Note, Lord Hard- 

- wicke admitted the principle of this caſe, but doubted 


whether the facts warranted the application of it. Vid. 
2 Vez. _ — 


and 


EXPRESS AND IMPLIED, 579 


and made WV executor and deviſee, who waſted 
the eſtate; D having notice of C's debt, bought 
a leaſehold eſtate of V, by diſcounting 200!. 
due from H, 5501. due from V, and by pay- 
ment of 1501. in money: on a bill filed by C 
to have ſatisfaction for his debt out of the 
leaſchold eſtate, being part of H's aſſets, the 
queſtion was, whether this was a good fale to 
bind a creditor? And it was held it was not, 


for D was a party conſenting to, and contriv- 
ing, a devaſtavit. 


So (p), where the deviſee of an eſtate, in 
truſt for payment of debts, mortgaged the 
eſtates to one of the creditors, with notice; 
and the queſtion was, whether ſuch creditor 
ſhould retain 1t by way of ſecurity for his own 
debt, as well for the old debt, as for the money 
lately advanced? The Chancellor was of opi- 
nion, that, though the general rule was, that a 
purchaſer or mortgagee need .not ſee to the ap- 
plication of the money, where there was no 
{ſchedule of the debts, yet this rule was never 
carried ſo far, as to put it in the power of the 
deviſee in truſt, or of the heir at law, who in 
equity was conſidered as a truſtee, to favour one 
creditor, which would be the conſequence. if 


(p) Ithell v. Beane. 1 Vez. 215. 
Pp 2 | this 
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this was allowed. Such creditor, as to his old 
debt, could not be put into a better condition 
by taking the mortgage, but muſt come in; 
pari paſſu, with the reſt of the creditors; for 
the eſtate was a ſecurity in the hands of the 
truſtee before, and ſuch mortgage only operated 
to change the courſe, which the Court would 
not ſuffer the truſtee to do, conſidering the 
giving preference to one creditor, as a fraud, 
which the Court would not allow. 


If a deed, by which a prior charge is made 
upon an eſtate, be delivered, among other 
papers relating to the title thereof, to an in- 
tended purchaſer, and it be proved that a ſet- 
tlement among thoſe writings is neceſſary to the 
vendor's title, the vendee will be deemed to 
have notice of it, and be accountable to the 
claimants under the ſettlement for the money 

he receives on a re- ſale (a). 


Thus, where the plaintiff's father and mother 
ſold an eſtate to C and his heirs, which, purſu- 
ant to an agreement made on their marriage (, 


() Vid. 1 Vez. 435. Letters and writings were in the 
poſſeſſion of a party, but in a box ſuppoſed to contain no- 
thing but old writings.—Such party held not to have no- 
- "rice of the contents on application for a bill of review, 
founded on theſe letters. 

(7) Ferrers v. Cherry er al", 2 Vern. 384. * 
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had been ſettled on the plaintiff's father for 
life, part on the mother for her jointure, re- 
mainder of the whole on the firft and other ſons 
in tail male; and the conveyance was made by 
deed and fine. C, upon his purchaſe, took in 
a mortgage-term, which was prior to the ſettle- 
ment, entered and afterwards ſold the eſtate to 
H and J. It appearing, by the proofs in the 
cauſe, that C, the firſt purchaſer, had notice 
of the ſettlement, and that the fame, amongſt 
other writings, were delivered to him, the Court, 
decreed, that C ſhould account for the con- 
ſideration money, for which he ſold the eſtate, 
with intereſt from the deceaſe of the plaintiff's 
father and mother thereout, diſcounting what 


was due on the mortgage made prior to the ſet- 
tlement. 


And if it doth not appear, upon the face of 
ſuch ſettlement, whether it be voluntary, or on 
articles before marriage (s), and, in conſe- 
quence, whether to be conſidered as binding 
againſt creditors or not, that will not alter the 
caſe; for the purchaſer, having notice of the 


deed, muſt, at his peril, purchaſe, and be bound 
by the effect of it. 


Y Ferrers v. Cherry & a. 2 Vern. 384. 


P p 3 But 
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But, in the laſt caſe, the bill was diſmiſſed as 
to ¶ and J, who were made defendants, they 
having pleaded that they were purchaſers with- 
out notice, and the plaintiff not being able to 
prove any notice againft them, there being no 
foundation to preſume knowledge of the ſettle- 
ment, C being able to make a good title with- 
out it. 


The adherence to this rule of equity is ſo 
ſtrict, that, although there be no poſitive notice 
contained in a purchaſe deed, yet if there be 
words therein, from which the exiſtence of a 
prior incumbrance muſt neceſſarily be implied, 
it will be ſufficient to charge a purchaſer. 


Thus where a creditor by judgment, in 1698, 
for 600l. came to an account with the conuſor 


in the year 1707, and ſettled the remainder due 


upon the judgment at 4207. and took a mort- . 
gage in fee for that ſum, as a collateral ſecurity 
to the judgment (t); ; and one 5, an attorney, 
in 1716, took an aſſignment « of this mortgage, 
in which there was a recital, that gol. of the 
conſideration of the aſſignment, was then the 
Full worth of the eftate. & was likewiſe in poſ- 
ſeſſion of anothei ** made in 1688, upon 


(t) Morrett v. Paſke, 2 Atk. 54: Vid. 1 Atk. 490, 
491- 
the 
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the ſame eſtate, as was ſubje& to the judgment 
in 1698, and the mortgage in 1707. It was re- 
ſolved & ſhould not be allowed to tack the two 
mortgages together, ſo as to defeat intermediate 
incumbrances between the years 1688 and 1698; 
and yet the mortgage in 1707 ſhould have re- 
lation back to the judgment in 1698, and by 
conſolidating them together, ſhould entitle & 
to receive the ſum due upon that judgment, 
prior to creditors after the year 1698; but, as 
to money reported due ſince the mortgage in 
1707, it ſhould be paid only in priority to cre- 
ditors ſubſequent to 1707. One ground of 
which deciſion was, that the words in the recital 
of the aſſignment of the mortgage in 1716, viz. 
that gol. the conſideration - money, was the 
full worth of the eſtate at that time,” naturally 
implied, that there were intermediate incum- 
brances, and therefore, to give & the advantage 
of tacking both mortgages, would be contrary 
to his own intention; for, at the time he took 
the aſſignment of this puz/ne incumbrance, he 
muſt know the eſtate was worth no more fem 
the very words of the recital, 


And where 7 C, being ſeiſed of ſeveral freehold 
eſtates, had ſettled the ſame to certain uſes, and. 
being poſſeſſed of a prebendary leaſe for twenty- 
one years, -which was uſually renewed every 

Pp 4 | ſeven 
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ſeven years, and which he held at the time of 
making his will, after charging the ſame, to- 
gether with other freehold eftates, with an an- 
nuity, deviſed it to the ſame uſes, intents, and 
purpoſes, as were declared in the ſettlement of 
the freehold eſtates firſt mentioned (u). Then 
the teſtator died. The leaſehold eſtate was ſe- 
veral times renewed by the ſeveral perſons in 
poſſeſſion, and in one of the renewals, the then 
lefſee was ſtiled deviſee of J C. Afterwards 
there were ſeveral other renewals. Then the 
eſtate was mortgaged by one of the claimants, 
under the ſettlement and will as his own pro- 
perty. And the queſtion was, whether the 
mortgagee, who had no other notice of any de- 
fect in his title except that the leaſe, which was 
aſſigned to him, recited among the conſidera- 
tions, the ſurrender of the former leaſe, which 
recited the ſurrender of the other, in which the 
leſſee for the time being was ſtiled deviſee of 
JC, had ſuch notice thereby, as would render 
the eſtates in his hands liable to the truſts of 
the ſettlement. And it was held that the 
mortgagee was affected with notice of the ſet - 
tlement, and that he muſt convey the eſtate 
according to the 128 Ne. limited and declared 
therein. 


(%) 2 Coppin v. Fernyhough, Bro. Rep. Chan. 291. 
But 
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But a ſuſpicion from deeds, in which a prior 
incumbrance is recited, being in the hands of 
a family, is not ſufficient evidence of notice to 
affect them, if they claim under a ſettlement, 
which might be made by an apparent owner 
without looking into the deeds ; for in ſuch caſe 
ſomething farther muſt be ſhewn. 


So, where there were father, mother, and ſon, 
and the father ſettled an eſtate on himſelf for 
life, then to his wife for her jointure, and on 
her death, to the ſons of the marriage (z); un- 
der which ſettlement, the wife and ſon inſiſted 
on being purchaſers for a valuable conſideration, 
without notice. Notice of a prior charge was 
proved againſt the father, by recitals on his own 

conveyances, and in part by his own admiſſion; 
but, as to the wife and ſon, there was no proof, 
but from theſe deeds being in the hands of the 
family, which was held not ſufficient to affect 
them with notice; becauſe ſuch ſettlement 
might have been made by an apparent owner 
without the deeds having been looked into. 


And whatever is ſufficient to put the party 
charged with notice upon an enquiry, is good 
notice in equity (): thus, where infants, en- 


(x) Whitfield v. Fauſſet, 1 Vez. 387. 
O Smith v. Low, 1 Atk. 489. 
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titled to an eſtate, found-a perſon in poſſeſſion 
then, and received rent of him for ten years 
after they came of age, that was held to be a 
ſufficient notice of a leaſe made by their guar- 
dians, and a ground from whence to conclude 
that they had ratified it; for, finding a perſon 
upon their eſtate, was ſufficient to put them 
upon enquiry. | 


So, where a defendant claims under a con- 
veyance made by a remainder man (z), where 
there 15 an eſtate tail prior to the eſtate of him 
under whom he purchaſed, it is incumbent on 
him to fee if that eſtate be ſpent ; for, if it be 
not, he will be conſidered as having notice 
thereof. And it will not be a ſufficient denial for 
the purchaſer to plead, that at the time of the 
purchaſe, the vendor made affidavit that tenant 
in tail was dead without iffue, and therefore 
that he is a purchaſer without notice; for, this 
is a denial only of the knowledge of there being 
a tenant in eſe, not of knowledge of his title, 
which a purchaſer is bound to take notice of. 


But if, from recital, a title to lands be de- 
duced by the firſt vendor, that will not be /uf- 
ficient, if ſuch eſtate be not paid for, to affect 


(=) Kelſal v. Bennet, 1 Atk, 522, 
| a ſub- 
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a ſubſequent purchaſer for a valuable conſidera- 
tion with notice thereof a); for that does not 
ſhew that it was not paid for, or lead to an en- 
quiry whether it was paid for or not. 


If a deed, or other paper which is deemed 
conſtructive notice of a prior incumbrance, be 
found in the cuſtody of any one, it will be no 
objection to the charge of notice, that it does 
not appear when it came there (0); for if a per- 
ſon admits, or a deed be proved to be in his 
cuſtody, whether as repreſentative of another or 
otherwiſe, it will be incumbent upon him to 
ſhew⸗ when it came there, for it is impoſſible for 
the other fide to ſhew it. 


of 


And the fact of preſumptive notice, founded 
upon the party having had a deed, whereby a 
title in another, elder than his own, 1s created, 
in his poſſeſſion, may be controled, by ſhewing 
that-although the party had notice of the deed, 
yet he was not aware of its effect, but was in- 
duced, upon inveſtigation of lawyers, to draw a 
different concluſion on the effect of the inſtru- 
ment from that which in reality it produced. 


(a) Brown Cha. Ca. 302. per Comm. 
(6) 2 Vez. 486, 
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Thus where tenant for life, remainder to his 
firſt ſon, mortgaged for 1 5ool. (e) and the deed 
of ſettlement was produced and ſeen by the 
purchaſer, who lent the money notwithſtanding; 
being adviſed that the tenant for life, not hav- 
ing then any ſon born, could deſtroy the con- 
tingent remainders, though, in truth, there was 
a ſon born five days before the lending of the 
money, yet the mortgagee having had no. notice 
thereof, and having got the deed of ſettlement, 
the Court would not relieve againſt him by com- 
pelling him to produce it. 


Notice to a man's ſcrivener, attorney, agent 
or counſel, is ſufficient notice to the party him- 
ſelf (d). 


And therefore, where M ſuffered a recovery of 
an eſtate in 4, and then ſettled all his lands in 4 


(e) Brampton v. Barker, 2 Vern. 159. 1 E. Ca. Abr. 
333» 3 


{a) Merry v. Abney, 1 Ch. Ca. _ 1Vez. 69. 2 Vez, 
477. 3 Ch. Ca. 110. Aſhley v. Bailie, 2 Vez. 368. Hoch- 
wall v. Abney. Nelſon Rep. 59.— Note. Lord Hard- 
wicke ſaid, it would be too much to affect a party with 
notice, from circumſtance of attorney overlooking a deed, 
intermixed with a great number of old family deeds, 
1 Vez. 435. MN. B. The queſtion was as to bill of review. 


5 l upon 
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upon his family (e); afterwards a tenement in 
A, of which he had the reverſion after an eſtate 
for life, deſcending to him in tail by the death 
of the tenant for life, he ſuffered a recovery of 
it, and deviſed it to his younger ſon in fee. 
Then M mortgaged it, together with 200l. that 
he had a power to charge on the ſettled eſtate, 
for ſecuring 200l. which he borrowed, and then 
he died. The mortgagee applied to the elder 
ſon for the money, who at firſt diſputed the 
payment, but afterwards ſubmitted thereto, 
upon the mortgagee's aſſigning to him the tene- 
ment ſo charged, that he might ſtand in the 
mortgagee's place; to which the mortgagee 
agreed, upon his covenanting to indemnify him 
for making this aſſignment, he having heard of 
the younger fon's title. The eldeſt ſon then 
mortgaged the tenement to B, who had advanced 
the money to pay off the former mortgage. It 
was ſworn, that B's agent was preſent at the 
execution of the aſſignment when the indemnity 
was inſiſted upon; and the agent depoſed, that 
the deeds were laid before counſel, who made 
objections about the plaintiff's title. The 
aſſignment itſelf was ſtrong evidence of notice, 
for it had not the face of an aſſignment to a 
perſon having the equity of redemption, but 


(e) Maddox v. Maddox, 1 Vez. 61. 
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was made ſubject to the equity of redemption 
and was plainly meant to keep the mortgage on 
foot, if any other perſon had the equity of re- 
demption, as the covenant to indemnify alſo 
ſuppoſed. One queſtion was (J), whether the 
laſt mortgagee had not notice of the youngeſt 
ſon's title? And the Court held, here was ſuch 
evidence of general notice, either to the party 
himſelf, or to his agent, to take care, as made 
it neceſſary for him to enquire into the title, 
which not having done, he muſt take the con- 
ſequence. 


So, where E mortgaged his manor of B to M. 
and his heirs, for ſecuring goool. (g); after- 
-wards G, the father of the plaintiff B, lent E 
2800l. and, by deed, reciting M's mortgage, 
he declared, that after the 3oool. and intereſt 
paid, the eſtate ſhould ſtand charged, and be a 
ſecurity for G's money. M was no party to 
this deed. Afterwards H, one of the defend- 
ants, lent E 4ool. and obtained a deed from E 
and M, that after M was. paid, the eſtate 
ſhould, in the next place, ſtand charged with 
the 400l. and in like manner for C, and ſeveral 
other defendants. All the ſecurities were tranſ- 


(/) 2 Vez. 485. 
C) Brotherton v. Hatt er a, 2 Vern. 574. 
acted. 
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ated at the ſhop of JV and F, ſcriveners, who 
were witneſſes, engrofſed the writings, and were 
in the nature of agents to all the ſeveral lenders. 
The queſtion was, whether B ſhould be paid 
next after M, or whether H and the others 
ſhould be preferred, becauſe they had got a de- 
claration both from E and M, who, by that 
means, became a truſtee for them, after his 
own money paid ? And it was decreed, that B 
ſhould be paid next to M, and fo on, as the 
mortgagees ſtood in order of time; for notice 
to the agent was good notice to the party, and 
conſequently, thoſe that lent laſt, muſt come 
| laſt, having notice of what was before lent. 


And although a country attorney acts by an 
agent in cauſes in London, yet he will be con- 
ſidered as the ſolicitor for his clients, though he 
reſides in the country, and what is known to him, 
will be conſtructive notice to them (/. 


And the law will be the ſame, though one per- 
ſon be agent for both parties, nor is it material, 
on whoſe recommendation or advice the agent 
was employed (1). For, where a woman pleaded 

that the agent, who made her marriage ſettle- 


(Þ) 3 Atk. 37. | 
) Le Neve v. Le Neve, 1 Vez. 64. 
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ment, was not employed for her but as an at- 
torney for her intended huſband, admitting that 
he might prepare the articles, ſhe having a con- 
fidence in him from her huſband's recommenda- 
tion; ſo that her general denial was to be taken 
with this admiffion, which left it open to the 
proof of notice to her agent, although perſonal 
notice was denied ; it was objected, that notice 
to her huſband's attorney or agent would not 
affect her; but it was held, that ſhe had ſuffi- 
ciently admitted that he was agent or attorney 
for her, by her conſenting to his preparing 
articles, from a confidence in her huſband ; and 
that it was no matter what ground ſhe went 
upon, or upon whoſe recommendation or ad- 

vice, it being the ſame thing to the plaintiffs ; 
for it would be very inconvenient and miſ- 
chievous to take into conſideration from whence 
an agency aroſe. Nor was 1t material, that the 
huſband alſo employed him, there being ſe- 
veral caſes where, in marriage ſettlements, the 
ſame counſel or attorney was employed on both 
ſides, who would be both affected with notice 
to him, it being the ſame to a perſon having an - 
equity. | 


The fame principle was laid down by Lord 
Northington in the caſe of Sheldon againſt Cor, 
and athers, | 


In 
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In this caſe 4 and B were impowered by act 
of parliament, to purchaſe eſtates in a certain 
diſtrict to enable them to build a ſquare (), C 
(who was a barriſter at law, and who appeared 
to have taken the management of the affair 
upon himſelf) purchaſed a parcel of ground 
held on a church leaſe, and borrowed 3 500. of 
D, and gave him a declaration of truſt of the 
leaſehold eſtates as a ſecurity, and delivered him 
the renewed leaſes: C afterwards built ſeveral 
houſes, ſome of which were erected upon the 
ground on which D had his ſecurity, and then C 
granted a leaſe of theſe houſes to 17, reſerving 
a ground rent ; which was done for the purpoſe 
of eſtabliſhing a rent; and I declared himſelf 
in writing to be only a truſtee for C. After- 
wards H afligned ſome of the houſes in D's 
ſecurity to M, for ſecuring a ſum of money by 
him lent, and then he aſſigned all the houles 
to E likewiſe, for ſecuring a farther loan, 
Neither M nor E had actual perſonal notice 
of the mortgage. to D, nor of each others 
mortgage; but both M and E employed C as 
their counſel and agent in theſe tranſactions, 
and nobody elſe. On a bill filed by D for a 
ſale of the eſtates, and to be paid his mortgage 


(4) Sheldon v. Cox, 4 a. Amb. Rep. 624, et vid. Doe 
on Dem. of Willis er a. v. Martin, Mich. Term, 31 Geo. 
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money in the firſt place, one queſtion was, whe- 
ther M and E were to be affected by the notice 
to C, their agent, of D's ſecurity; Et per Curiam, 
it is a fixed and ſettled point, that notice to the 
agent is notice to the principal. C's acting in 
different capacities makes no difference. It is 
the ſame as they had been in different per- 
ſons. | 


If one purchaſes in the name of another per- 
fon, without any authority from him ſo to do, 
and he not having notice of this intention; yet, 
if he afterwards agrees to it, he makes the for- 
mer his agent ab into. | 


Thus where G, in 1699, lent IV 2ool. upon 
a ſurrender of copyhold lands (7), but neglected 
to get the ſurrender preſented at the next court- 
day as he ought to have done, for want of which 
the ſurrender was void, according to the cuſtom 
of the manor. In 1703, B agreed with JV to 
purchaſe the mortgaged premiſes for 400l. and 
took a ſurrender in the name of M, who after- 
wards conſented to become the purchaſer, and, 
paid the money. It was proved, that B, whilſt 
he was treating with JV, had notice of the for- 


() Jennings v. Moore et al. 2 Vern. 609. Sc. 1 Brown's 
Parl. Ca. 244. et vid. Merry v. Abney, 1 Ch. Ca. 38. 
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mer incumbrance, and therefore declined to 
purchaſe in his own name, and took the ſur- 
render in the name of M, and procured him to 
become a purchaſer, that B might be paid a 
debt, which F owed him, out of the confidera- 
tion-money. 


On a bill filed by the executor of G {m), M 
pleaded himſelf to be a purchaſer without no- 
tice of the plaintiff's demand; and that his 
ſurrender was preſented, and he admitted ten- 
ant, without notice of G's ſurrender, which was 
kept in his pocket, and not preſented till long 
after his purchaſe, ſurrender, admittance, and 
payment of his conſideration- money. But it 
was adjudged at the Rolls, that notice to B 
was ſufficient to affect M; for, though he did 
not employ B to purchaſe for him, or knew 
any thing of it until after B had agreed and 
taken the ſurrender in his name, yet he, by ap- 
proving of it afterwards, had made B his agent 
ab initio; and M was decreed to pay the 4oo!. 
and intereſt, or to ſurrender to the executor 


of G. 


But, examining a title in one tranſaction, in 


the ordinary courſe of buſineſs, which cannot 


(m) Jennings v. Moore et aP. 2 Vern. 609. Sc. 1 Brown's 
Parl. Ca, 244. et vid. Merry v. Abney, 1 Ch. Ca. 38. 
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be ſuppoſed to make any impreſſion, as to any 
future event, will not operate as conſtructive 
notice to an agent in general, or counſel, ot at- 
torney, to affect his client on a ſubſequent 
tranſaction, and in another buſineſs at a diſtant 
period (n); for, an agent or counſel cannot be 
ſuppoſed to remember every particular circum- 
ſtance, contained in deeds or papers that come 
under his peruſal. 


And Lord Hardwicke, in the caſe of Par- 
wick and Warwick, expreſſed his approbation 
of the rule laid down in the caſe of Fitzgerald 
and Falconbridge (0), above-mentioned, that 
notice ſhould be in the ſame tranſaction, and his 
Lordſhip ſaid, that it ſhould be adhered to, 
otherwiſe it would make purchaſers and mort- 
gagees titles depend altogether on the memory 
of their counſellors and agents, and oblige them 

to apply to perſons of leſs eminence as counſel, 
as not being ſo likely to have notice of former 
tranſactions. And in the principal caſe, it was 
held that notice, ariſing from a caſe ſtated (by 
one who was an agent for both parties in a 


(2) Caſe of Lord Falconbridge, cited 2 Vez. 369. bid. 
370. Sc, Fitzgib. 211. et Worſley v. Earl of Scarborough. 
3 Atk. 392. 


(e) Warwick v. Warwick. 3 Atk. 294. | 
ſub- 
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ſubſequent mortgage) in order to do ſome- 
thing towards ſuffering a common recovery, a 
year and ſix months before the party was to be 
affected with this notice, was not ſufficient to 
affect a purchaſer. However, there were other 


circumſtances in the caſe favourable to the 
purchaſer. 


So where lands were: ſettled by F, on his 
marriage in 1734, which he mortgaged among 

others in 1736, to IV, who had no notice of 
the ſettlement, and N was employed as agent 
in making both the ſettlement and the mort- 
gage; one queſtion was, whether V ſhould be 
conſidered as having notice of the ſettlement, 
R having acted as agent on both occaſions ()? 
And the Court held, that affecting a perſon 
with notice of the title of another, by reaſon of 
his agent's having notice of it, had not been 
carried ſo far, as to affect the principal, unleſs 
where the agent had it, at the time of his 
tranſaction with him; and that, as the notice 
which the attorney had of the ſettlement, in this 
caſe, was two years before the mortgage, the 
mortgagee could not be affected by it. 


It hath not been ſettled, whether, where one 
employs an attorney or counſel, and, for want 


(p) Steed v. Whitaker, Barnard 220. 
29 3 oſ 
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of diſpatch, takes the matter afterwards out of 

his hands, and gives it to another agent to 
finiſh, and the firſt agent acknowledges notice, 
but no, proof of notice of a prior incumbrance 
can be had againſt the ſubſequent agent, notice 
to the firſt agent ſhall bind the party him- 
ſelf (9g). | 


But it ſeems reaſonable that, in the caſe put, 
the client ſhould be bound; for the firſt agent 
is ſtated to have entered upon the buſineſs, the 
laſt agent to have finiſhed it; and the law pre- 
ſumes, that whatever is known to the agent is 
likewiſe known to the principal ; therefore, as 
the client muſt be conſidered, in law, as taking 
the buſineſs out of the hands of the former | 
agent, with all the information the former agent 
had thereupon, the client muſt conſequently 
be conſidered, either as having loſt that know- 
ledge on the transfer to the laſt agent, which 
would be abſurd, or, as delivering the matter 
over to him ſubje& thereto; any other con- 
ſtruction would open a door to great fraud be- 
tween a firſt agent and his client; for then the 
latter, on diſcovery that the former had notice, 
might remove any impediment ariſing from no- 
tice to his firſt agent, by taking the buſineſs 


(9) Gilb. Eq. Rep. T3 8. 
out 
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out of his hands, and giving it to a new 
agent. ä 


But the law might be more doubtful, if the 
firſt agent, by any accident, had given up the 
buſineſs, without entering thereupon; for it 
would be carrying this doctrine of notice very 
far indeed, to ſay, that the mere depoſiting the 
papers in an agent's hands, with a view to em- 
ploy him, and taking them away before 1n- 
ſpeed, ſhould be notice to the client of a fact, 
of which the agent, had he inſpected them, 
would have found himſelf having notice. Sed 
quare. 


And though counſel, &c, concerned for one 

of the parties may, if he pleaſes, demur to being 
examined as a witneſs (7), yet, if he conſents, 
the court will not refuſe reading his depoſition, 
for the right to object is kis privilege, not that 
of his client. 


The time of executing a deed is not ſuch an 
act, of which an attorney may refuſe to give 
evidence (8); for a thing of ſuch a nature as 

the time of executing a deed, could not be 


(r) 1 Vez. 63, Comb. 467. Waldron v. Ward, Styles 
449- contra 10 Mod. 41. 


) Vid. 10 Mod, 41. 
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called the ſecret of a client; for that is a 
thing, of which he may come to the knowledge 
without his client's acquainting him therewith, 
and 1s of that nature, that an attorney con- 


cerned, or any body elſe, may inform the Court 
of it. 8 


Neither can an attorney ſcreen himſelf under 
this rule, if he does not diſcloſe to the pur- 
chaſer of an eſtate, whether abſolutely. or by” 
way of mortgage, any incumbrance therein with 
which he is acquainted (7); for it is a principle 
of equity, that in tranſacting a purchaſe or bar- 
gain, wherever the buyer is drawn in by miſre- 
preſentation or concealment of a material fact 
or circumſtance, ſo as to be injured thereby, 
and that done with intention and fraud, he is 
entitled to ſatisfaction. And this rule is not 
only applicable to all perſons having an intereſt 
in the thing contracted about, but alſo to the 
agent, attorney, or ſolicitor of the buyer, hav- 
ing a truſt and duty with his principal, who is 
alſo liable to make ſatisfaction, if participant in 
the tranſaction. Therefore if the attorney of 
the vendor of an eſtate, acquainted that there 
are incumbrances thereon, treats for his client 
in the ſale thereof, without diſcloſing them to 


(t) Arnot v. Biſcoe, 1 Vez. 95. 
the 
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the purchaſer or contractor, knowing him a 
ſtranger thereto, and repreſents it ſo as to in- 
duce the buyer to truſt his money thereupon, a 
remedy lies againſt him in a court of equity. 
And it is neceſſary that courts of equity ſhould 
adhere to this principle, to preſerve integrity 
and fair dealing between man and man, moſt 

tranſactions being by the intervention of an at- 
torney or ſolicitor. This caſe therefore is diſ- 
tinguiſhed from that of diſcloſing the general 
circumſtances of a client, with the knowledge 
of which an agent is truſted, of which it would 
not be proper to give notice. 


And if the diſcovery of that (u), of which a 
counſel is called upon to give evidence, be made 
to him before ſuch time as he is retained, he 
is not entitled to this privilege, but may be 
ſworn. 


If one take a mortgage by aſſignment from a 
mortgagee (z), affected with notice of an out- 
ſtanding title, he will take ſubject to that title; 


for his aſſignor cannot transfer to him a better 
right than he has himſelf. 


(2) Cuts v. Pickering, 1 Vent. 197. 
(x) Vid. Whalley v. Whalley, et a. 1 Vern. 484. 
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And if ſuch original mortgagee, in a bill filed 
by the perſon ſetting up an eigne title againſt 

the mortgagee and his aſſignee, and praying to 
be let into poſſeſſion, charging notice, confeſs 
by his anſwer, that he had notice before the 
lending of the money; that confeſſion of notice 
will bind his affignee; for though the mort- 
gagee's anſwer cannot be read againſt the 
aſſignee as evidence, yet he muſt ſtand in his 
aſſignor's place, and then his aſſignor's confeſſion 
of notice will bind him (. 


Therefore, if an eſtate be ſettled upon truſt 
for raiſing a ſpecific ſum, and afterwards a 
mortgage be made thereof to a mortgagee, with 
notice of that truſt, and then a ſubſequent 
mortgage be made to one who hath notice of 
the prior mortgage, but not of the antecedent 
truſt of which the firſt mortgagee had notice, yet 
the laſt mortgagee muſt take ſubject to that de- 
mand (z); for he, having notice of the firſt 
mortgage which 1s prior to his, but poſterior to 
the truſt, muſt conſequently take, ſubje& to 
the firſt mortgage; and being ſubject to that, 
- muſt be ſubject to every thing that was ſubject 
to. This may be proved, by conſidering the 


(5) Vid. Whalley v. Whalley, er a?. 1 Vern. 484. 
(z) Earl of Pomfret v. Lord Windſor, 2 Vez. 185. 
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right and order of redemption in the Court; as 
for example, the ceſtui que truſt of the truſt- 
eſtate, having a prior incumbrance, may com- 
pel the firſt mortgagee to redeem him, which if 
done, the former will have a right in both ca- 
pacities to compel the laſt mortgagee, or thoſe 
claiming the benefit of that mortgage, to redeem 
him as to both; for a court of equity will not 
take from the me/ne mortgagee the legal eſtate, 
which he will have got from the truſtees, unleſs 
his demand be wholly ſatisfied. 


Notice of an a& of bankruptcy will not be 
preſumed againſt a pui;/ne mortgagee, who lends 
his money after the a& of bankruptcy com- 
mitted, to take from him the benefit of an eig ne 
incumbrance purchaſed in; for thougb, at law, 
the aſſignment to the afſignees hath relation back 
to the time of the act of bankruptcy committed, 
and the conſtruction of ſtatues be the ſame in 
equity as at law, yet it would be too hard to ex- 
tend a penal law, in a court of equity, to the 
prejudice of the mortgagee. Beſides, where a ſta- 
tute is to be carried into execution, in equity, 
the rule, that a purchaſer for a valuable conſi- 
deration without notice ſhall not be deprived of 
any advantage, which will enable him to defend. 
himſelf, will be applied, as well in caſes ariſing 
under an act of parliament, as in thoſe occurring 
at common law. a 
| 5 Thus, 
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Thus, where T having made mortgages (a) of 
ſome parts of his eſtate, theſe mortgages after- 
wards by meſ/ne aſſignment became veſted in 
V, and carried with them the legal eſtate. 7 
then became a bankrupt, but, before the aſſign · 
ment of 7”s effects to the aſſignees, I obtained 
a releaſe of the equity of redemption from 7, 
for a valuable conſideration ; on a ſuit brought 
by the aſſignees againſt V, to ſet afide theſe 
conveyances, it was held, that a purchaſer for a 
valuable conſideration without notice of the 
bankruptcy, could not be relieved againſt, with- 
in 21 Jac. 1. 


And, if the mortgagee hath a better title 
or right to the legal eſtate, although it be not 


conveyed to him, yet he may prote& himſelf 
thereby, from an act of bankruptcy. 


So, where NH B, on May iſt, 1710, was ar- 
reſted at the ſuit of one & (b), for a juſt debt of 
790l. ſecured by bond; he, for delay, pleaded 
it was for money won at play, and held out the 
plaintiff above ſix months, which, although he 
afterwards paid the debt and many thouſand 
pounds to others, and appeared publicly on the 
exchange, was adjudged an act of bankruptcy by 


(a) Collett v. Dorſels er Ward, C. temp. Talbot, 65. 
(4) Wilker v. Bodington, 2 Vern. 599. Sup. 204. 
| the 
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the ſtatute of Jac. 1. Afterwards, in 1717, 
H B, on the marriage of the defendant, his ſon, 
made a ſettlement, by which, after reciting, that 
he had on his own marriage ſettled land, on 
truſtees, in truſt, to ſecure 2000l. to his wife if 
ſhe ſurvived; H B, with the privity of the 
truſtees, who were parties to it, aſſigned all his 
eſtate, right, title, and intereſt to the wife's re- 
lation for the benefit of H for life, and of his 
wife for life, &c. The plaintiff V/ was the 
aſſignee under a ſtatute of bankruptcy, taken 
out againſt B, ſubſequent to the ſettlement, 
The queſtion was, whether a court of equity 
would decree the truſtees of the firſt ſettlement, 
to aſſign the term to the plaintiff, or ſuffer it to 
reſt in them, to protect the ſettlement. 


For the defendants it was inſiſted, that they 
being purchaſers without notice of the bank- 
ruptcy, equity ought not to impeach their title, 
if they could defend themſelves at law; and that, 
although they had not the legal eſtate in them, 
yet the truſtees of the firſt ſettlement, in whom 
the legal eſtate was, being parties to the laſt ſet- 
tlement, were become their truſtees. And it 
was ſo held by the Chancellor, who ſaid, he 
took it to be the rule in equity, that where a 
man was a purchaſer without notice, he ſhould 
not be annoyed in equity, not only where he had 


a prior 
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a prior legal eſtate, but where he had à better 
title, or right, to call for the legal eſtate than 
another; and therefore diſmiſſed the bill. 


A mortgagee may tack a pui/ne to an eigne 
incumbrance, notwithſtanding an intermediate 
judgment at law; for though of record, it will 
not affe& him, without he be proved to have 
had expreſs notice thereof, before he lent his 
money. Ws 


Thus, where the plaintiff, having a judgment 
and a mortgage (c), exhibited his bill againſt the 
mortgagor, and conuſee of a ſtatute by the 
mortgagor, to have a diſcovery of what was due 
on the ftatute, that being precedent to the 
plaintiff's ſecurities, and, upon payment, to 
have the ſame ſet aſide; the conuſee pleaded, 
that, after the extent, the accounts had been 
ſtated between him and the conuſor, and an ab- 


ſolute conveyance of part of the extended lands 


had been made to him in conſideration of his 
re-aſſigning the remainder to the conuſor ; and 
that ſo he was a purchaſer for a valuable conſi- 
deration, without notice of the plaintiff's title, 


It was inſiſted, on behalf of the plaintiff (d), 
that his judgment being of record, the defen- 
(c) Churchill v. Grove, 1 Ca. Ch. 35. Sc. Nelſon, 89. 


Zr vid. Greſwold v. Marſham, 2 Ch. Ca. 170. 
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dant was bound to take notice thereof, at his 
peril, and that, in this caſe, the defendant ought 
not to protect his pretended ſubſequent pur- 
chaſe by his precedent ſtatute, but that he 


ought, upon payment of the ſtatute, to yield 
poſſeſſion to the plaintiff. 


This was ſtrongly oppoſed by the defendant's 
counſel (e), who argued, that though judgments 
were of record, and a purchaſer was bound to 
take notice of them at law, yet, in equity, where 
the conuſee of a judgment comes to be helped 
to extend his judgment againſt a purchaſer, he | 
muſt prove expreſs notice of the judgment in 
the purchaſer, or elſe ſhall never be relieved 


againſt him; and upon this point the plea was 
allowed. 


But, in the laſt caſe, the term, * expreſs no- 
tice,” muſt be underſtood, as uſed in oppoſi- 
tion to conſtructive notice, ariſing from the 
act being of record; for I apprehend, what ſhall, 
or ſhall not, be conſidered as evidence of notice 
of a judgment, independent of the record, is 
open to the opinion of the Court, and reſts, ei- 
ther in poſitive proof of the expreſs fact of no- 
tice, or in implication from other facts proved, 


ſe) Churchill v. Grove, 1 Ca. Ch. 35. Sc. Nelſon, $9. 
Ie vid. Greſwold v. Marſham, 2 Ch. Ca. 170- 


irrecon- 
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irreconcileable with want of notice of the exiſt- 
ence of the fact, notice of which is charged. 
And, conſequently, that if there be any circum- 
ſtances in the caſe, from whence it may reaſona- 
bly be concluded, that the puiſne incumbrancer 
had notice of a judgment ſtanding out at the 
time of advancing his firſt money, the Court 
will not ſuffer him to protect himſelf by getting 
in a prior charge on the land, although no ex- 
preſs notice be proved. | 


Now we are ſpeaking on the effect of notice of 
judgments; it may not be thought irrelevant to 
inveſtigate the grounds on, and extent to, which 
judgments are binding on lands, in the hands of 
purchaſers or mortgagees, which will lead us to 
a knowledge of thoſe caſes in which it is material 
for a purchaſer or mortgagee to attend to notice 
of judgments. ; 


It ſeems perfectly clear, that by the common 
law (J), for a debt for which a man had a judg- 
ment, he could not have taken lands in execu- 
tion, in the caſe of a common perſon, but the- 
goods and chattels, and profits of the debtor's 
corn and other crops that grew upon the land ; 
the reaſon of which was, that the law did not 


Y Sheph. Prac. Couns. 305. 2 Rolls Rep. 296. 2 
Inſt. 394. 2 Rep. 12. 3 Rep. 12. 2 Atk. 609. Amb. 16, 
| permit 
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permit the creditor to take away the poſſeſſion 
of the debtor's lands, for that would have hin- 
dered the following of his huſbandry and tillage, 
which was beneficial to the commonwealth. 


But the crown might, by its prerogative (g), 
have had execution againſt the lands of the 
debtor. 


So in the caſe of an heir, chargeable by the 
bond of his anceſtor, the creditor might have 
taken all the lands of the anceſtor in execution in 
the hands of the heir, by levari factas, and yet he 
could not have had any execution of them againſt 
the anceſtor himſelf; the reaſon for which was, 
that the common law gave an action againſt the 
heir, and in ſuch caſe, if he ſhould not have exe- 
cution againſt the land againſt the heir, he could 
have had no fruit of his action; for the goods 
and chattels of the debtor belong to his execu- 
tors or adminiftrators. 


Nodoubt it is apprehended can be entertain- 
ed, but that if lands could not have been taken 
in execution upon-a judgment at common law, 
in the caſe of a common perſon, an v/e could 
not ; for at common law, in a ſtronger caſe, if 


(g) Hard. 488. 495, 6. 3 Chan. Rep. 20. 11 Co. Rep, 
9 9% of 8 


Rr 5 ceſtui 
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ceſtui que uſe had been attaint of treaſon or 
other offence, the uſe was not forfeited to the 
King; becan/e it was a thing of which. the law 
did not take notice (i), for that the ceftui que uſe 
had neither jus in re nor ad rem. And if an uſe 
was not forfeited, of which there might be a po/- 
ſeſffio fratris, &c. and which would deſcend to the 
heir, a multo fortiori, it could not be ſubject to 
the execution of a ſubject; for if it had been, 
then ſhould a ſubject have been in a better con- 
dition as to a uſe, in reſpect of execution upon a 
judgment, than the King, in reſpect of a for- 
feiture for treaſon: whereas it appears that, at 
the common law, the King was in a better con- 
dition than a ſubject, in reſpect of execution for 
his debt; as he could have execution for it 
againſt his debtor's n which my * 
could not. 


It follows from the above 3 that as 
well lands, as uſes and truſts, ſo far as they are, at 
this day, liable to execution in the caſe of a 
common perſon, are ſo ſubject by force of ſome 
ſtatute. | 


Buy the ſtatute of Weftrainiter, 2 Cap. 18. 
Cum debitum Fuil recuperatum (i), when debt 
(þ) Hard. 492. 3 Inſt. 19. Marquis of Wincheſter's 


Caſe, 3 Rep. 
(7) 3 Bulſt. 63. 3 Rep. 12, F. N. B. 265, 9. 


. 
"BI | #1 15 
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is recovered or acknowledged in the King's 
Court, or damages awarded, an election is given 


to the creditor to have a eri facias unto the 


ſheriff to levy the debt of the lands and goods, 
or that he ſhould deliver to him all the chattels 
of the debtor, except his oxen and beaſts of the 
plough, and one half of his land mediatatem 
terre,” until the debt be levied upon a reaſona- 
ble price or extent. From this right to elect, 
the writ of elegit ſeems to have taken its name. 
And it is agreed by the beſt authorities, that 
this was the firſt ſtatute that ſubjected the land 
to an execution upon a judgment, or a recogni - 
zance, which is in the nature of a judgment. 


The words © Cum debitum fuerit recupera- 
tum,“ (K) © when debt is recovered,” are ex- 
plained by Sir E. Coke, in his reading on this ſta- 
tute, to mean © by judgment in an action of debt, 
or any action wherein damages are recovered.” 


Aut recognitum,” (1) or © acknowledged,” 
is expounded by the ſame author, to mean © by 
recognizance, acknowledged in any court of re. 
cord, that hath power to receive the ſame.” 


« Medietatem terre ſue,” (m) is ſaid in the 
lame reading, and agreed by the beſt authorities 


(k) 2 Inſt, 395. (1) id. ( Ibid. 
Rr 2 to 


-——_ — —— — , OC 
— 
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to be underſtood of the half of ſuch land (n), as 
the defendant had at the time of the judgment 
given, or of the recognizance acknowledged, un- 
leſs it be conveyed away by fraud and covin to 


deceive his creditors, contrary to the ſtatute in 
that caſe provided. 


And upon theſe words © medietatem terre,” 
(o) the ſheriff may extend a leaſe for years, and 
the like. 


After this ſtatute, upon a judgment given for 
debt (v), or damages in the two courts of record 
at Weſtminſter, generally the moiety of all the 
land that the defendant had fempore redditionis 
Judicii, or at any time after, and all the goods 
and chattels he had tempore erecutionis, or the 
day of the writ awarded, became TO" and 
liable to the execution. 


But it ſeems that for a debt for which a a man 
had a judgment or recognizance, he was 
not, by this ſtatute, enabled to have execution 
againſt lands in w/e to, or on truſt for, his 
debtor; for the ſtatute of Weſtminſter only, ex- 
tended to lands at the common law (9). 


() Cro. Jac. 451. 42 E. 3. 11. 42 AM. Pl. 17. 2 
H. 4. 14. 7% 

(o) 2 Inſt. 395. 

(p) Sheph. Prac. Couns. 305. 
(4) 1 Rolls Abr. 888. Pl. 6. Sheph. Prac. Couns. 299. 


It 
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It is plain from the conſtruction of the ſtatute 
of treaſon, 25 E 3. that the word © lands,” did 
not in a ſtatute include a u/e or truft; for in that 
ſtatute, the words © lands and- tenements” are 
found, and yet that ſtatute did not extend to 
uſes and trufts, which is remedied by the ſtatutes 
of 33 Hen. 8. cap. 20. and 27 H. 8. 10 (r). 


But the ſtat. 26. H. 8. cap. 13. did extend 
to uſes (s); becauſe that ſtatute expre/ſsly 
enacts, that the offender ſhall loſe all ſuch lands, 
tenements,, and hereditaments, which any ſuch 
offender ſhall have of any eſtate of inheritance 
in uſe or poſſeſſion by any right, title, or means, 
which word © 2%,“ Lord Coke ſays was ne- 
cefſary to be added, for by the common law, 
an uſe, which was but a truſt and confidence, 
was not forfeited by attainder of treaſon, 


Accordingly, we find in a caſe, 11 H. 7. 23. 
Pl. 10. in which, in treſpaſs, it was pleaded, that 
one ſeized in fee, enfeoffed 4, B, and C, to the 
uſe of himſelf and his heirs, and afterwards the 
plaintiff ſued execution againſt the land on a 
ſtatute merchant. Rede, Juſt. ſaid, if this plea 
be good, it muſt be by the ſtatute of Richard 


(r) 3 Inſt. 19 Hard. 492. Cro. Jac. 513. Pl. 23. 
% Vid. Nevil's Caſe, 7 Rep. 


KT3 the 
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the 3d. of feoffments to others uſe, and this is 
not in the caſe of a ſtatute. | 


And in another caſe, 21 H. 7. 19 b. Pl. 31. on 
elegit, the ſheriff returned, that the defendant 
had nothing in the caſe, except an uſe. Et per 
curiam, a new elegit ſhall iſſue againſt the lands 
in uſe. But Broke, in abridging this caſe, Tit 
elegit, Pl. 11. ſays, Et fic vid elegit puis elegit 
et de terre en uſe. Quere PER QUA LEGE? 
Videtur per ftatutum de Richard the zd. 


_ —— — — 


And in the ele of Pratt v. Colt, in 21 Car. 
2. The plaintiff had a judgment againſt 4, and 
brought his bill againft his heir to ſubject cer- 
tain lands, which he had @ decree of the court 
of Clinnary for (H), upon a #ruft for his father 
and his heirs, to ſatisfy his debt; and the defen- 
dant demurred, and the demurrer was allowed, 
And the Lord Keeper conceived this all one 
with Bennet and Boz's caſe (u), in which Chief 
Juſtice Hide, Chief Baron Hales, and Juſtice 
Wyndham were of opinion, on hearing counſel 
on both ſides, that truſt lands (x) were not, nor 
ought to be deemed as aſſets in equity. 


P . —— —_—_— — 
a . —— —— — — — — — 


(?) 1 Ca. Chan. 128. 

| (u) 1 Chan. Ca. 10. } 

3 (x) Vid. Stat. Frauds, 29 Car. 2, this remedied. 

| OS, From 
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From the above authorities, it ſeems clear that 
uſes and fruſts were not ſubje& te executions 
at common law (), and the circumſtance of the 
caſe of the King's debtor being univerſally, in all 
the caſes where it occurs, confidered as a caſe 
depending upon prerogative, by which the King 
was privileged not to loſe his debt, wherever his 
debtor had either the eftate or the profits of the 
e/aate, proves as ſtrongly as a ſeries of adjudged 
caſes would do, that the converſe propoſition 
holds as to the ſubje& ; to which may be added, 
the ſtatutes actually made to ſubject 20e and 
trufts to the debts and judgment of the pernor 
of the profits. 28 


he ſtatute of 1 Rich. 3. c. 1. is the firſt ſta- 
tute which ſubjected uſes to an execution upon 
a judgment. 


This ſtatute enacted, that every eſtate, feoff- 
ment, gift, releaſe, &c. made or had by any pei- 
ſon or perſons, and all executions had or made, 
ſhould be good and effectual to him to whom 
it was made, againſt the ſeller, feoffor, &c. and 
againſt all others having or claiming any title 
or intereſt in the ſame only to the uſe of the 


O) Hard. 488. 495, 496. 3 Chan. Rep. 29. 11 Rep. 
92, 93. Dyer, 160. b. 
| Rr 4 Same 
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ſame ſeller, feoffor, donor, granter, &c. or his 


heirs, at the time of the bargain and ſale, &c. 
The ſtatute of 1 Rich. 3. of courſe became ob- 
ſolete after the ſtatute of uſes, 27 Hen. united 
the poſſeſſion and the uſe. 


But the ſubſequent revival of uſes under the 
name of truſts called for a further interpoſition 
of the legiſlature, and a clauſe was introduced 
in the ſtatute of frauds, 29 Car. 2. cap. 3. /ec. 
10. which purſues the language of the ſtat. of 
the 1 Rich. 3. as to uſes in reſpect of truſts. 


It enacts, © that it Mall be lawful for every 
ſheriff or other officer, to whom any writ or 


precept is or ſhall be directed at the ſuit of 
any perſon or perſons, of, or for, or upon any 
judgment, ſtatute, or recognizance thereafter 
to be made or had, to do, make, and deliver 
execution unto the parties in that behalf ſuing, 
of all /uch lands, tenements, rectories, tithes, 
and other hereditaments, as any other perſon 
or perſons be, in any manner ar wiſe, ſeiſed or 


poſſeſſed, or thereafter all be ſeiſed or poſſeſ- 


ſed in truſt for him, againſt whom execution 
is /o ſucd, like as the ſheriff or other officer 
might gr ought to have done, if the ſaid per- 
ſon againſt whom execution thereafter ſhould 


be ſo ſued, had been ſeiſed of ſuch lands, Kc. 


of ſuch eſtate, as they be ſeiſed of in truſt for 
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him at the time of the ſaid execution ſued ; 
which lands, &c. by force and virtue of ſuch 
execution, ſhall accordingly be held and en- 
joyed, freed and diſcharged from all incum- 
brances of ſuch perſon as ſhalt be /o ſeiſed or 
poſefed in truſt for the perſon againſt whom 
ſuch execution ſhall be ſued. And if any ce/- 
tui que truft thereafter ſhall die leaving a truſt 
in fee ſimple to deſcend to his heir, then, and 
in every ſuch caſe, ſuch truſt ſhall be deemed 
and taken aſſets by deſcent, and the heir ſhall 
be liable and chargeable with the obligation 
of his anceſtors for or by reaſon of ſuch aſſets, 
as fully and amply as he might or ought to 
have been, if the eſtate in law had deſcended 
to him in poſſeſſion, in like manner as the truft 
deſcended ; any law, cuſtom, or uſage to the 
contrary, in anywiſe notwithſtanding.” 


Now, as the liability of lands held in truſt to 
an execution upon a judgment againſt the ce/- 
tui que truſt, depends upon the power veſted in 
the ſheriff, by the ſection of the ſtatute of frauds 
laſt-mentioned, it ſeems it muft be confined 
within /uch limits as the ſtatute has preſcribed 
to the execution of the power ; and as the power 
is cautiouſly confined ** to do, make, and de- 
liver execution unto the party in that behalf 


«c ſuing, 
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< ſuing, of all /uck lands, tenements, &c. as any 
«© other perſon or perſons be in any manner or 
* wiſe ſeiſed or poſſeſſed of in truſt for him 
* againſt whom execution is ſo ſued, like as 
< the ſheriff or other officer might or ought to 
< have done, if the ſame perſon againſt whom 
© execution thereafter ſhould be ſo ſued, had 
& been ſeiſed of the lands, &c. of ſuch eſtate, 
« as they be ſeiſed of in truſt for him at the 
% time of the ſaid execution ſied, it is appre- 
hended that no execution can attach under 
this act, except on lands of which another per- 
ſon or perſons be ſeiſed or pofſefjed in truft for 
the perſon againſt whom execution is ſued AT 
THE TIME of the ſaid execution ſued. 


Thus where 4 ſeiſed of lands in fee; con- 
veyed them in October, 1682, in conſideration 
of 1270l. to B and his heirs, who was only a 

truſtee for C and his wife and their heirs. And, 
by indenture, in December, 1682, between B of 
the one part, and C and L his wife and their 
fon D on the other part, it was agreed (2) that 
B ſhould ſtand ſeiſed of the premiſes to the in- 
tent that C and his wife ſhould take gol. a 
year for their lives, and that the reſt of the pro- 


(2) Hunt v. Coles, er al. Comyns Rep. 226. 
7 fits 
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fits ſhould be paid to D and the heirs of his 
body. The leffor of the plaintiff in ejectment, in 
Trin. Term, 1695, recovered judgment againſt 
D on a bond. In July, 1699, E and D bor- 
rowed 600l. of G the defendant, and for a ſe- 
curity B, by their direction, mortgaged the 
premiſes to the defendant for 00 years. The 
leffor of the plaintiff, in 1714, obtained judg- 
ment on a /crre facias upon the firſt judgment, 
and upon this took out execution by elegit ; 
and the ſheriff, after an inquiſition which found 
that D was ſeiſed in fee, extended one moiety, 
and delivered it to the leſſor of the plaintiff: 
and the doubt was if he had any title by the 
ſtat. 29 Car. 2. c. 3. And after argument by 
Sir Conftantine Phipps on one ſide, and Sir Ed- 
ward Northey on the other, it was determined 
by Mr. Juſtice Tracey that the execution was 
not good ; for the words at the time of the. 
execution ſued, referred to the /eifin of the 
. truſtee, and therefore if the truſtee had con- 
veyed the lands before execution ſued, though 
he was ſeiſed in truſt for the defendant at the 
time of the judgment, the lands could not be 
taken in execution. And Sir Edward Northey 
ſaid, that ever fince the act ſuch conſtruction 
had been thoyght agreeable to the ſtatute, 
though he did not know it had ever been ju- 

| dicially 


620 OF NOTICE 


dicially determined. And a caſe was mentioned 
by Mr. Juſtice Tracey from Serjeant Cheſhive's 
notes, where this opinion ſeemed to be allowed 
by Lord Trevor, and was not contracted by 
the court. 


| Now, ſince according to the expre/$ letter 
and judicial conſtruction of this ſtatute, lands 
held in truſt are only liable to execution on 
judgments, where the truſtee is ſeiſed or poſ- 
ſeſſed of them at the time of the execution 
ſued, it ſeems to follow as a neceſary conſe- 
quence, that where lands are in the hands of a 
truſtee at the time of the ſale and conveyance 
by the ceſtui que truſt, notice of judgments againſt 
the ceſtui gue truſt is immaterial to the title 
of the purchaſer; for judgments are not ſpe- 
cific liens upon lands held in truſt, ſuch lands 
are merely liable to execution in the ſeifin or 
poſſeſſion of the truſtee of a perſon beneficially 
entitled at the time of execution ſued out. 
The ſtatute of frauds has merely inyeſted the 
ſheriff with a power to make and deliver exe- 
cution unto the party ſuing of lands, &c. of 
which a truſtee is actually ſeiſed or poſſeſſed in 
truſt for him againſt whom execution is ſyed 
at the time of execution ſued. If the truſt de- 
termines before execution ſued out, ſuch lands 

are 
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are not liable at law, and conſequently 
not in equity, for equity follows the law ; 
and at common law we have ſeen that lands 
in uſe, or in truft, were not liable to judg- 
ments, and they are not ſubje& to execu- 
tion on a judgment by fatute law, unleſs the 
truſtee. of the perſon againſt whom execution 
is · ſued, be /ei/ed or poſſeſſed thereof at the 
time of the execution ſued out. It is perfectly 
clear that an elegit could not be executed 
upon a truſt eſtate ſold and conveyed to the 
purchaſer, either by the common law or under 
the ſtatute; if ſuch lands therefore were liable 
to a judgment, it muft be through the medium 
of a court of equity by bill for relief, and to ſub- 
ject the lands to the debt in the hands of the 
purchaſer : but there is no ground for equity to 
give ſuch relief, becauſe the object, in reſpect 
of which relief is aſked, is not /uch as a judg- 
ment attaches upon as d lien at law or in 
equity. If the ſubje& were liable at law to the 
execution, but protected by equity, ſuch court 
might and does daily give relief; but the ſub- 
je& is not protected from the execution by 
equity, but is in itſelf not the object of an 
execution, having payed out of the ſeiſin and 
poſſeſſion of the truſtee before execution ſued 
out, into the hands of a purchaſer, In this 


reſpect 
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reſpect it reſembles ſtock or a legacy, neither 
of which a court of equity will purſue under 
an execution by way, of relief, becauſe they are 
not the objects of an execution at law, There- 
fore when a purchaſer takes an eſtate from a 
ceſtui que truſt and his truſtee, before execus | 
tion awarded againſt ſuch ceſtui gue truſt on a 
judgment, he thereby acquires that which 7s 
not the ſubject of an execution on a judgment 
againſt the perſon of whom he purchaſed at lat, 
nor conſequently in equity, and then notice of - 
the judgment cannot be material, ſince that 
judgment ceaſes to attach upon the property, 
if it be not in the ſeiſin or poſſeſſion of the 
truſtee of him againſt whom execution 1s 
ſued out, at the time when execution is ſued 
out, 


The caſes and authorities to which we have 
laſt referred, relate to truſts of the freehold or 
inheritance ; but it is apprehended that the 
fame principle is applicable to leaſehold or chat- 
tel truſts, whether we conſider them as ſubje& 
to execution at common law, or under the ſta- 
tutes of Weftminfter or of frauds ; for it ſeems 
perfectly clear that execution could only be 
had of the goods and chattels which the debtor 


5 had 
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had tempore executionis, or the day of the writ 
awarded, or rather at the time it is lodged in 
the eriſf's hands (a). 


And it appears that courts of equity have 
governed themſelves by this rule in caſes, where 
they have interpoſed to ſubje& property of this 
nature, under the juriſdiction and influence of 
ſuch courts, to execution. 


Thus, in the caſe of Angell v. Draper (b), 
the bill was, that the plaintiff had obtained 
judgment againſt T &, for 100. and that the 
defendant, upon the pretence of a debt due to 
himſelf, and to prevent the plaintiff's having 
the benefit of his judgment, had got goods of 
JS of great value into his hands, ſufficient to 
ſatisfy his debt, with a great overplus, and 
prayed an account and diſcovery of theſe goods. 
The defendant demurred becauſe that the plain - 
tiff had not alledged that he had ſued out ex- 
ecution, and had actually taken out a eri 
Facias ; for, until he had ſo done, the goods 
were not bound by the judgment, nor the plain- 
tiff intitled to a diſcovery or account thereof. 
Et per curiam, allow the demurrer : The plain- 


(a) 3 Atk. 739. 
(8) 1 Vern. 399. 
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tiff ought actually to have ſued out execution 
before he had brought this bill. 


So in the caſe of Shirley v. Watls(c), in which 
a judgment creditor, who had not taken out 
execution, - brought a bill againſt the defendant 
to redeem him, who was a mortgagee of .the 
leaſehold eſtate. The Maſter of the Rolls (Sir 
William Forteſcue) ſaid the caſe laſt ſtated 
was a ſtronger than this, becauſe there ſeemed 
to be fraud. In the preſent caſe there was not 
the leaſt ſuggeſtion of fraud, the defendant be- 
ing a fair and bond, ide creditor by mortgage. 
There was a caſe of King v. Marſhal, laſt 
term, upon a bill by a judgment creditor to 
redeem, which came on before Lord Hard- 
wicke, when he aſked for the writ of execu- 
tion; and, upon its being produced, admitted 
the judgment creditor, for this reaſon, to re- 
deem. For want of its being taken out now, 
the bill muſt be diſmiſſed, becauſe, til execu- 
tion, the plaintiff has no lien on the leaſehold 
eſtate, and decreed accordin gly. 


The reader will no doubt have obſerved, that 
in the caſes of Angell v. Draper, and Sherley 
and Watts laſt ſtated, the plaintiffs were unable 


Cc. Shirley v. Watts, 3 Atk. 200. 
to 
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to enforce their executions at law againſt the 
goods in the one caſe, and the leaſehold eſtate 
in the other, the ſame being hypothecated 
or pledged, and redeemable only by the inter- 
poſition of a Court of Equity. It was there- 
fore neceſſary to apply to a Court of Equity, 
on the common equity, among creditors of re- 
deeming each other; but though the Court 
admitted the right to redeem, it was clearly 
held, in both inſtances, that the plaintiffs, in 
order to intitle themſelves to the interpoſition 
of the Court, muſt firſt ſue out execution- 
that is, they muſt firſt intitle themſelves to an 
execution at law, and it was admitted, that 
when that was done, they would then be in- 
titled to the equitable interpoſition of the 
Court, to enable them to redeem theſe chattels, 
which, beyond the lien of the mortgagees there- 
on, were the proper ſubjects of an execution at 
law, and only protected by the predicament in 
which they ſtood from that execution, without 
the interpoſition of a Court of Equity. 


If theſe obſervations are well founded, it is 
apprehended that the ſheriff cannot, at law, 
execute a judgment upon a term of years held 
in truſt, unleſs it be held in truſt for the per- 
ſon againſt whom execution is ſued out, at the 

Ss time 
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time of the writ awarded ; and that if it be 
neceſſary to go into a Court of Equity to aſſiſt 
ſuch execution againſt a truſt eſtate, the plain- 
tiff in equity muft firſt place himſelf in that 
ſituation which intitles him to execution at law, 
independant of the equitable predicament in 
which the object of his execution happens to 
be placed, and then his ſucceſs will depend 


upon his ſhewing that he is intitled to the 


equity, which he prays by his bull. 


Chattels real, or terms for years, are of two 
kinds. 


Firſt, terms 1n groſs. 


Secondly, terms attendant upon the inherit- 
ance. 


Terms attendant upon the inheritance may 
again be divided into two kinds. 


Firſt, Terms, the purpoſes of whoſe creation 
are anſwered, and which attend the inheritance 
by preſumption of Equity. 
Secondly, Terms, the purpoſes of whoſe cre- 
ation are anſwered, and which have been ex- 
preſsly aſſigned to attend the inheritance. 
Iſt. As to terms in Groſs, or Terms, the pur- 
poſes of whoſe creation are not anſwered, but 
which are in the condition of bearing fruits, it 
$62. | ſeems 
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ſeems not to admit of a doubt, but that the 
reverſioner or remainder man, expectant upon 
the determination of ſuch terms, has, during 
that ſtate of fructification, no greater or other 
intereſt therein, than a mere right to re- 
deem them, on fulfilling the purpoſes of their 
creation. Such terms, therefore, are not ſub- 
ject to an execution at common law, on a judg- 
ment againſt the reverſioner or remainder man 
of the inheritance; becauſe at law we have 
ſeen they are conſidered as ſeparated from the 
inheritance, and as a diſtinct and different ſpe- 
cies of property, the law taking no notice of 
any ownerſhip diſtinct from the legal eſtate; 
and that they are not liable to an execution, 
under the ſtatute of frauds, ſeems a neceſſary 
conſequence from the deciſion in the caſe of 
Lyfter v. Dolland (d), by which it was de- 
termined, that the equity of redemption of a 
mortgage term, is not within that clauſe of the 
ſtatute of frauds which relates to iudgments. 
Such terms, therefore, are only ſubjected to 
judgments in equity, by virtue of the equity 
which permits ſubſequent incumbrancers, and 
creditors, to ſtand in the place of their debtors, 
and by redeeming prior incumbrances upon 


{d) Supra et 1 Vez, Jun. 431. 3 Bro. Rep. Ch. 478. 
: 882 their 
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their property, lay it open to an execution, 
which ſuch Court will aid. 


2dly. As to terms, the purpoſes of whoſe crea- 

tion are anſwered, but which have not been aſſign- 
ed to attend the inheritance, their liability will, 
it ſeems, depend on the kind of connection or 
relation there 1s between the ownerſhip of ſuch 
term, and of the inheritance, that forms their 
union 1n equity, or gives the former the quality 
or capacity of being conſidered as attendant 
upon the latter. 


Now we have ſeen (e), that the connection or 
relation that ſubſiſts between the ownerſhip of 
ſuch term, and of the inheritance which forms 
their union in equity, or gives the former the 
quality or capacity of being conſidered as at- 
tendant upon the latter, where no truſt is de- 
clared for that purpoſe, is merely by conſtruc- 
tion in equity, founded upon the concluſion, 
that ſuch attendancy is convenient and de- 
ſirable for the protection of real eſtates, and 
to keep them in a right channel, by which 
means the dominion of them is preſerved in- 


tire (/ ). 


(e) Supra. Supra 391. 
But. 
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But it has been obſerved, that the owner may 
prevent the conſtructive coalition of the terms 
and inheritance, if (for any particular purpoſes) 
he thinks fit to do ſo, and keep them as diſtinct 
as they were at the creation of the term, by de- 
claring his intention to be ſo; for ſuch coalition 
is merely by conſtruction in equity, upon a pre- 
ſumed acquieſcence of the owner of the in- 
heritance to that which, prima facie, appears 
moſt for his benefit. But ſuch declaration pre- 
cludes all ground for conſtruction in equity, 
and puts the matter intirely upon the footing 
of the option of the owner, which he certainly 
has a right to make, as incident to his property 
and ownerſhip ; whether his option is more or 
leſs convenient in the end, than that which 
equity would have preſumed for him, is imma- 
terial, for guzlibet poteſt renunciare uri pro /e 
introducto, 


Now if it be admitted, that the union of the 
term and the inheritance in theſe caſes, depends 
upon the acquieſcence of the owner (as it is 
preſumed this mult be admitted, becauſe equity, 
which aims to effectuate, will never make a 
conſtruction contrary to the declared intent of 
the parties intereſted); and if it be likewiſe 
admitted, that a truſt eſtate is only liable to ex- 

883 ecution 
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[ ecution in the hands of a truſtee, at the time of 
| execution awarded, then it ſeems to follow as a 
neceſſary conſequence, that the reverſioner or re- 
mainder man, expectant on the determination of 
ſuch terms, together with his truſtee, may alien 
ſuch terms abſolutely independant of the inheri- 
tance, and that the purchaſer thereof will be inti- 
tled thereto; and that ſuch terms in the hands of 
the alienee, will not be ſubject to an execution, 
on a judgment againſt the cœſtui que truft : now 
if that would be the caſe, if ſuch terms were 
aliened for a valuable conſideration, ſeparate and 
diſtinct from the inheritance, there appears to 
be no reaſon why a purchaſer for a valuable 
conſideration of ſuch term, and alſo of the in- 
heritance, ſhould not be protected during the 
continuance of the term from a judgment, 
whether he purchaſed with or without notice; 
becauſe, as to the term, he has purchaſed a ſub- 
ject, not liable to execution on a judgment at 
common law, or under the ſtatute of frauds; 
and there ſeems to be no equity to induce a 
Court of Equity to ſubject ſuch term in the 
hands of, or held in truſt for, a purchaſer for 
a valuable conſideration, to a judgment againſt 
the vendor, ſuch judgment being no lien there- 
on, either at common law, or under the ſtatute 
of frauds: and as ſuch term is perfectly under 
5 . the 


| — 
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the direction of the owner, it ſeems that if the 
owner directs it to flow in the channel in which 
the inheritance is limited by the purchaſer's 
deed, it will become conſolidated with, and 
part of, that inheritance ſo limited, not ſo as to 
merge and extinguiſh in that inheritance, but 
ſo as to continue the benefit of the term to the 
alience of the inheritance. 


When a judgment creditor takes out execu- 
tion againſt a remainder man, or reverſioner 
expectant upon a term for years reſulting, or in 
mortgage, or in groſs bearing fruits, and finds 
himſelf impeded by ſuch term, there appears to 
be an obvious equity in his favour to intitle him 
to apply to a court of equity, to ſubject the 
term to his execution, he redeeming the mort- 
gage or diſcharging the demands upon it; be- 
cauſe in ſuch caſe, the execution againſt the term 
is prevented merely by ſubſiſting truſts with 
which it is bound, which being ditcharged, it be- 
comes a truſt for him againſt whom execution is 
awarded at the time of the writ awarded, and, 
conſequently, an equity ariſes under the ſtatute 
of frauds, to ſubject the term, beyond the charge 
thereon, to the execution. But if the term be 
parted with by the perſon againſt whom the 
execution is ſued, before execution awarded, ſo 
that ſuch term ceaſes to be the object of an 


884 execu- 
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exccution at law, where is the ſuperior equity of 
a judgment creditor to better his caſe in equity, 
or to give him. any remedy againſt a purchaſer 
for a valuable conſideration, with or without 
notice, that he has not at law, or under the ſta- 
tute, or to change the rights of parties. Why 
ſhould equity go further than the law? I know 
of no inſtance in which it does ſo. Equity in 
ſuch caſe ought to follow the law, and as the 
plaintiff in judgment could not extend the land 
in the poſſeſſion of the aſſignee of the term hold- 
ing beneficially, ſo neither ought he to extend 
it when he holds in truſt for a purchaſer of the 
inheritance. Such term is not ſhielded againft 
an execution by the interpoſition of a truſt be- 
tween it and the legal owner, in which caſes 
equity withdraws its protection, but it has ceaſed 
| to be ſubje& to ſuch execution, having become 
i the property of a.purchaſer for a valuable conſi- 
= deration, before the judgment creditor had gain- 
1 e a lien thereon by taking out execution, 


3dly. As to terms, the purpoſes of whoſe cre- 
ation are anſwered, and which have been ex- 
preſsly aſſigned to attend the inheritance. It 
ſeems reaſonable that ſuch terms ſhould not be 
conſidered as an obſtacle to the execution of 
judgments againſt the inheritance, when held in 
truſt for a perſon who is affected with actual 
3 | notice; 
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notice; becauſe a truſt of a term, which is by 
expreſs declaration attendant upon the inheri- 
tance, is of the ſame nature with the inheritance. 
It is a ſhadow, an acceflary to it, for other- 
wiſe it could not be attendant upon it. Such 
a term, and the inheritance on which it 1s at- 
tendant, become conſolidated. Such term, 
therefore, goes with the fee, and is the inheri- 
tance itſelf. Therefore the truſtees thereof may 
be conſidered as truſtees for all incumbrances 
ſubſiſting on that inheritance, upon which it is 
attendant, and, conſequently, for creditors by 
judgment pending its attendancy, unleſs it be in 
the caſe of an intermediate purchaſer without 
notice, in which caſe a court of equity will ſever 
ſuch term from the inheritance. And if this be 
a juſt view of the nature of a term, attendant by 
expreſs declaration on the inheritance, it will 
follow of courſe, that whoever takes of ſuch 
truſtee an aſſignment of ſuch term, with expreſs 
notice of a judgment pending its attendance, 
takes in truth to that extent, an aſſignment of a 
truſt eſtate, with notice of a truſt, and, conſe- 


quently, takes ſubje& to the truſt of which he 
has notice. 


To reſume our attention to the ſubject of no- 
tice, | 


A decree 


— 
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A decree made in a Court of Equity is not an 
implied notice to a purchaſer of the matter de- 
termined, after the cauſe 1s ended (g). 


There is no caſe in which equity has de- 
termined the property of goods to be affected 
by reaſon of a lis pendens, where poſſeſſion is the 
principal evidence of ownerſhip, as of perſonal 


_ chattels (A). 


If there be ſeveral mortgages of lands lying in 
a regiſtered county, each of them being regiſter- 
ed in their proper order, and afterwards the 
mortgagee eigne, having the legal eſtate, ad- 
vances - a farther ſum of money to the mort- 
gagor, the regiſtry of the intermediate incum- 
brances will not be conſtructive notice of them 
to him, to take from him the benefit of prote&- 


ing himſelf by his legal title. 


Thus, where A lent money on lands (i), the 
mortgage being duly regiſtered, and afterwards 
B lent money on mortgage on the ſame ſecurity, 


and his mortgage was alſo regiſtered, and then 


A advanced a farther ſum on the ſame lands 
without notice of the ſecond mortgage; it was 


(g) 2 Atk. 392. 
(5 2 Vez. 244. 
(i) Bedford v. Backhouſe, 2 E. Ca. Abr. 615. 12. 


held, 


— 
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held, by Lord Chancellor King, that the regiſ- 
tering of the ſecond mortgage was not conſtruc- 
tive notice to the firſt mortgagee before his ad- 
vancement of the latter ſums ; for though the 
| ſtatute avoided deeds not regiſtered, as againſt 
purchaſers, yet it gave no greater efficacy to 
deeds that were regiſtered, than they had before. 


So, in a latter caſe, where JV advanced 8oof. 
on a mortgage in York/hire (k), and regiſtered 
it; afterwards K lent a ſum of money, and took 
a judgment for it, which was allſo.regiſtered; 
then advanced a farther ſum, but without any 
expreſs notice of the judgment ; it was argued, 
on a bill brought by IV to forecloſe, that K 
ought to redeem, on paying the firſt mortgage 
for that, where ſuch regiſters prevailed, every in- 
cumbrancer ſhould be ſatisfied according to the 
priority of his regiſter; and that the regiſtering 
K's judgment was conſtructive notice to V, 
ſufficient to deprive him of the common bene- 
fit of a Court of Equity, whereby a firſt mort- 
gagee, without notice, was to hold till all ſubſe- 
quent incumbrances due to him were diſcharged. 


But it was reſolved, that theſe ſtatutes avoid- 
ed only prior charges not regiſtered, but did not 


" (4) Wrightſon er a. v. Hudſon et a. 2 E. Ca. Abr. 
609. 7. ; 
give 
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give ſubſequent conveyances regiſtered, any far- 
ther force againſt prior conveyances regiſtered, 
than they had before; and that to have affected 
V, K ought to have given him notice when he 
advanced his money; for, though V might have 
ſearched the regiſter, yet he was not bound fo 
to do. 


— — 
8 
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This conſtruction of the regiſtering act, ap- 
pears to me conſonant to the general principles 
of law and equity ; for, if the ſecond mortgagee 
had uſed due diligence, he might have informed 
himſelf by the regiſter, who was the prior mort- 
gagee, and by ſerving an actual notice upon 
him, effectually ſecured himſelf againſt any far- 
ther loan; and therefore this caſe falls within the 
common rule, that where, of two perſons equally 
innocent, or equally blameable, one muſt ſuffer, 
the loſs ſhall be left with him on whom it is 
fallen. The ſecond mortgagee having no more 
claim to equity than the firſt, the former will 
be left in poſſeſſion of the benefit the law gives 
him, of protecting himſelf by the legal eſtate. 


_ 
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But a ſubſequent mortgagee (I), having no- 
tice of a prior mortgage not regiſtered, will not 
gain a priority by regiſtering, becauſe ſuch con- 
duct is conſidered, in equity, as fraudulent, and 


(1) Cowper's Rep. 712. 
. the 
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the party hath that notice which the act of par- 
liament intended he ſhould have. 


As, where N, in 1718 (mn), married his firſt 
wife, and, on the marriage, a leaſehold eſtate, in 
the poſſeſſion of his father, was covenanted, in 
conſideration of the marriage, and her perſonal 
eſtate, to be ſettled on truſtees, in truſt, for N 
for life, then for his intended wife for life, re- 
mainder to the iſſue of the body of N by his 
wife, in ſuch manner as he, by deed or will, 
ſhould appoint. The marriage was had, and a 
ſettlement made, in purſuance of the articles 
the wife had iſſue, and died. In 1743, N mar- 
ried a ſecond wife, but, previous thereto, entered 
into articles with her truſtees for ſettling the 
very ſame eſtate on himſelf for life, then on her 
for a jointure, remainder to the iſſue of that 
marriage; and a ſettlement was made purſuant 
thereto. The eſtate was ſubject to the ſtatute 
7 Queen Anne, cap. 20, which requires regiſtry. 
The firſt marriage articles and ſettlement were 
never regiſtered ; the ſecond were. N alſo mort- 
gaged this eſtate, as abſolute owner thereof. 


The bill was brought by the children of the 
firſt marriage, to have the benefit of the ſettle- 


(n) Le Neve v. Le Neve, 1 Vez. 64. 3 Atk. 646. 
Et vid. Cheval v. Nichols. Strange, 664. E, Sheldon, 
v. Cox, Amb. Rep. 624. | 
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ment made on them, and, in order thereto, ts 
have the ſubſequent articles and ſettlement poſt- 
poned, though regiſtered. 


— 


The ground of this application was, that the 
agent, who made the laſt ſettlement, had notice 
of the firſt. And, notice to the agent having 
been fully made out, the principal queſtion was» 
whether it would affe& the defendant's pur- 
chaſe, and oblige the Court to poſtpone the ſe- 
cond articles and ſettlement to the firſt, not- 
withſtanding the regiſtering act. 
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And the Court determined it would; for the 
intent of the act was to ſecure ſubſequent pur- 
chaſers and mortgagees againſt prior ſecret con- 
veyances, by letting a ſubſequent purchaſer, 
having regiſtered, prevail againſt a prior ſecret 
conveyance, of which he had no notice; but if 
he had notice of a prior conveyance, which was 
veſted property, that was no ſecret conveyance. 
The ſtatute did not ſay, that the ſubſequent 
purchaſer ſhould not be affected by any equity 
whatſoever ; therefore, though the manifeſt ope- / 
ration of it was to veſt the legal eſtate according 
to the prior regiſtering, yet it was left open to all 
equity; for there was no danger to the ſubſe- 
quent purchaſer, who might refuſe, if he had 
notice of the prior good conveyance. 


And 
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And this doctrine was confirmed in the Houſe 
of Lords, upon an appeal, in the caſe of Lord 
Forbs v. Deniſton, which aroſe in Ireland (x). 


But though apparent fraud, or clear and un- 
doubted notice are held to be a proper ground of 
relief in caſes circumſtanced like the preceding 
ones (o), ſuſpicion of notice, though a ſtrong 
ſuſpicion, was held by Lord Hardwicke not to 
be ſufficient to juſtify the Court of Chancery in 
breaking in upon this act of parliament. And 
therefore, where a mortgagee (), of lands in 
Middleſer, ſwore in his anſwer, that, to his be- 

lief, he did not know of a judgment, which had 
not been regiſtered until after his mortgage ex- 
ecuted; this was contradicted by one witneſs 
only, who ſwore, that, on a converſation at 
which ſhe was preſent, the mortgagee admitted 
that it was true © he knew of the judgment, but 
- that he knew, at the ſame time, that it was not 
regiſtered, and what were acts of parliament for, 
unleſs they were effectually oblerved?” Lord 
Hardwicke ſaid, that, undoubtedly, this was 
material evidence, but then it was only one 


 (#) Recited in laſt caſe, 1 Vez. 67. 2 Brown's Parl. 
Ca. 425, 
(o) Vid. Jolland v. Stainbridge, 3 Vez. * 478, 


the evidence of notice ought to amount to actual 
frauds. 


) Hine v. Dodd, 2 Atk. 275. 


witneſs 
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witneſs againſt the anſwer of the defendant, and 
the evidence amounted merely to a defendant's 
conſeſſion in contradiction to his anſwer, and 
was contrary to a poſitive act of parliament 
made to prevent any temptation to perjury from 
contrariety of evidence. His Lordſhip, there- 
fore, diſmiſſed the plaintiff's bill as to this part 
of the caſe. 


I have not met with any caſe wherein it hath 
been determined that a pui/ze mortgagee, where 
there are ſeveral incumbrances regiſtered, ſhall 
protect himſelf, by purchaſing in an eigne in- 
cumbrance, which brings with it the legal 
eſtate; but that caſe ſeems to fall within the 
ſame reaſon as the laſt. 


It is evident, from the preamble of the 2d and 
zd Ann. c. 4, that the object of the legiſlature, 
in that ſtatute (which laid the foundation of the 
ſubſequent regiſtering acts) was to enable mort- 
gagors to give ſuch ſatisfactory ſecurity to mo- 
nied men, as would induce them to advance 
their money, on landed ſecurity, to perſons in 
trade, which it was thought would tend to the 
national benefit, 


The mode adopted by the legiſlature to effe& 
this . was, to ſecure them againſt prior 
b | claims, 
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claims, by eſtabliſhing a regiſter, where all in- 
cumbrances that affected the eſtate might be 
ſeen; and by giving ſecurities regiſtered, though 
poſterior in date, a priority: but it. was not ne- 
ceſſary to alter the law, as to the priority amongſt 
incumbrances regiſtered; for, if a mortgagee 
neglects ſearching the regiſtry, he ceaſes to be an 
object of legal favour ; and, if he ſearches, and, 
notwithſtanding there be an incumbrance prior 
to his, lends his money, he takes the equitable 
eſtate only, with notice, and, having voluntarily 
accepted it, of courſe becomes liable to the in- 
cidents and contingencies to which that kind of 
ſecurity is, in its nature, expoſed. 


The true conſtruction of the act therefore 
ſeems to be, that it has left mortgagees, whoſe 
incumbrances are regiſtered, in the ſame ſitua- 
tion, as to each other, as they were previous to 
theſe ſtatutes. In which caſe, the pui/ne mort - 
gagee, having purchaſed in the firſt incum- 
brance, would have been entitled to a priority , 
he having the beſt title in law, and as much 
equity as the me/ne mortgagee. 


It is an infallible rule, that a mortgagee may, 
in a court of equity, protect himſelf from diſco- 
very of his title-deeds if he denies notice (9). For, 

(7) Senhouſe v. Earle, 2 Vez. 450. Perrat v. Ballard, 
2 Ch. Ca. 73. Id. 135, 136. 1 Vern. 27. | 
8 af 
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if a plaintiff brings his bill to redeem ever fo 


ſtrongly, he is not entitled to ſee the mortgagee's 
title-deeds, becauſe a third perſon may find out 
a flaw in them. The rule appears to be the 
ſame on motion, where there is to be a ſale to 


_ raife the mortgage-money; this is a firſt princi- 


ple, and not to be argued, and depends on the 
denial of notice. 


Thus, where the | plaintiff. bill was to ſet 


aſide a conveyance made to the defendant by A, 


on the ground that the defendant was no real 
purchaſer (7), or, if he were, yet, before his pur- 
chaſe, he had notice that the eftate was ſubje& 


to a truſt for the plaintiff, and that a leaſe in the 


defendant's cuſtody mentioned it; the defen- 
dant ſwore himſelf a purchaſer without notice of 
any truſt, and that the leaſe mentioned no ſuch 
truſt. The plaintiff replied. The defendant 
proved his purchaſe, and the plaintiff proved no 
notice upon him. But, at the hearing, it was 
inſiſted, that he ought ta produce the leaſe to 
ſhew there was ho mention of the truſt; beſides, 
the anſwer being replied to, it was ſaid, he was 
bound to prove it, which he could not do, 
without ſhewing the deed; for he took upon 
himſelf to judge what deed would amount to 
notice, and what would not, which he ought not 


(r) Hall v. Atkinſon, 1 Eq. Ca. Abr. 333, 4. 
532-220 


. 
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to do. For, implied notice being as ſtrong as 
expreſs notice, if the leaſe mentioned only the 
date and parties of another deed, which men- 
tioned a truft, it was deemed an implied notice, 
which the defendant might not know; and, 


therefore, the Court ought to ſee it, that they 
might judge of it. 


But it was argued, on the part of the de- 
fendant, that being a purchaſer, by the rule 
of the Court he was not obliged to produce this 
leaſe, or ſhew his title; that this was an at- 
tempt to alter that rule, by a fide-wind, and 
that it was as eaſy to ſay in a bill, it was in 
ſome of the deeds, as in any one in particular, 
and then he muſt expoſe them all, which 


would be of dangerous conſequence tò pur- 
chaſers. 


It was replied, that if the deed were not pro» 
duced (s), then, if one had a mortgage with a 
proviſo of redemption, yet if the mortgagee 
was hardy enough to ſwear it an abſolute pur- 


chaſe, and the mortgagor had no counterpart, 
he muſt loſe his eſtate. 


The Maſter of he Rolls thought, that as this 
caſe was, the deed ought to be produced; but the 


| 7 
(:) Hall v. Atkinſon, 1 Eq. Ca. Abr. 333, 4. 
1 t 2 | Lord 
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Lord Keeper held otherwiſe, ſaying, it was a fide- 
wind to make a purchaſer expoſe his title (7), 
which his Lordſhip would not do, wnle/$ the 
plaintiff” had made ſome 'proof, tending to fal- 
ſify the anſwer, to induce him to it. 


And where, upon a decree for a forecloſure 
niſi (u), the defendant moved, that the plaintiff 
might lay the deeds before counſel, in order to 
have the mortgage aſſigned to one who would 
advance the money, it was inſiſted, that ſuch an 
order was never made. And ſo it was held; and 
the Lord Chancellor accordingly made an order 
that the plaintiff ſhould give the defendant a 
copy of the mortgage deed, at the defendant's 
charge, but would not oblige him to produce 
the title deeds. 


But where the mortgagee conſents to a ſale, he 
thereby ſubmits to do every thing which is ne- 
ceſſary to a ſale; in ſuch caſe, therefore, he will 
be compelled to produce the title-deeds, the in- 
ſpection of them being neceſſary before a | fale 
can be made (x). 


But a refuſal to produce the title-deeds (y), 
in caſe of a decree of forecloſure n, ſeems to 


(:) Hall v. Atkinſon, 1 Eq. Ca. Abr. 333, 4- 
(% Anonymous, Moſeley, 246. (x) Ibid. O) Bid. 
2051 furniſh 
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furniſh good reaſon to enlarge the time to re- 


deem, if the defendant applies to the Court on 
that head. 


If A purchaſes an eſtate (z), with notice of an 
incumbrance, or that it is redeemable, and then 
ſells to B, who has no notice, who afterwards ſells 
to C, who has notice; by this the notice to A, 
the firſt purchaſer, will not be revived; for, if it 
were, an innocent purchaſer, without notice, 
might be forced to keep his eſtate; he could not 
ſell, and would be accountable for all the profits 
received ab initio. But the intereſt muſt be the 
ſame in every reſpect, or the principle does not 
apply. 


Upon this ground (a), where 4, who was 
entitled to the equity of redemption in certain 
lands, had brought his bill againſt the repreſen- 
tatives of B, who was the meſne purchaſer, and 
. likewiſe againſt C, who was the pui/nepurchaſer; 
A had not replied to the anſwer of the repreſen- 
tatives of B, and the queſtion was, whether they 
ſhould not have been brought before the Court 
as proper parties? Et per Lord Hardwicke, 


(z) Harriſon v. Forth, Prec. Ch. 51. Et wid. alſo 
Lowther v. Carlton, Ca. temp. Talb. 187. Sc. 2 Atk. 139. 


Et vid. Brandlyn v. Ord, 1 Atk. 571. Sweet v. Southcote, 
2 Bro. Rep. Ch. 66. | 


() Lowther v. Carlton, Ca. T. Talb. 187. 2 Atk. 139. 
| S24-3 Chan- 


| 
| 
| 
| 


646 OF NOTICE 


Chan. the repreſentatives of B deny he (B) had 
any notice of 4's title at the time be purchaſed, 
and it is admitted on all hands that C, who pur- 
chaſed of B, had notice of the title; now, if I 
ſhould go on with this cauſe, I ſhould deprive C 
of the benefit he would have from the defence 
which is fet up by the repreſentatives of B. It 
is like the caſes at law by warranty, &c. where 
one defendant is allowed to pray in aid the evi- 
dence of another defendant, who has an intereſt 
in the thing conteſted, if it is of uſe or advan- 
tage to him in ſtrengthening his own caſe. And 
for this reaſon, his Lordfhip allowed the ob- 


jection, for want of parties in not bringing the 


repreſentatives of B before the Court. 


Again, where a bill was brought to diſcover 
whether the defendant (o), who was affignee of 
a mortgage, had not notice that the original 
mortgagor was only tenant for life, ſtating that 
the title-deed, by which this appeared, was in the 
defendant's hands; the defendant pleaded-that 
he was affignee of the mortgage, for valuable 
conſideration, and through many aſſignments 
from perſons who had no notice. It wasargued, 
that this plea was not good; for it ſhould have 
ſtated, whether the defendant . perſonally had 
notice. But the Maſter of the Rolls allowed 


(5) Sweet v. Southcote, 2 Bro. Rep. Chan. 66. 
| the 
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the plea, holding that the plaintiff could not call 
upon the defendant to ſhew whether he had or 
had not notice; for whether he had, or had not, 
was "immaterial, if thoſe through whom he 
claimed had not, he having a right to avail 
himſelf of their being purchaſers without no- 
tice. | 


The general principle held out in the preced- 
ing caſes that a mortgagee may, in a court of 
equity, protect himſelf from the diſcovery of 
title deeds, if he dentes notice, has been con- 
ſiderably ſhaken in a modern adjudication. 


The bil ſtated the following caſe: 4, upon 
the marriage of his daughter B with C the 
plaintiff, ſettled certain freehold eſtates to the 
uſe of himſelf for life, remainder to the uſe of 
B for life, remainder to the children of the mar- 
riage as tenants in common in tail, and for de- 
fault of ſuch iffue as to part to his ſon D, as to 
the reſt to his daughter B and her huſband in 
fee (e). A continued in poſſeſſion till his death, 
then B took poſſeſſion and continued it from 
that time and became entitled to the poſſeſ- 
ſion of the title-deeds, but they had been by 


00 Surode v., Blackburne, 3 Vez. jun. 222. Feb. 12, 
1796. . 
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A or O delivered to the defendant, and ſhe had 


them in her cuſtody. The defendant ſet up a 
mortgage by leaſe and releaſe from 4 for 10col. 
the bill charged that neither of the plaintiffs 
were privy to the mortgage, or- that they did 
not know of it, or that the deeds had not been 
delivered to the defendant till a confiderable 
time after the death of 4, and prayed that the 
defendant might be compelled to deliver up all 
the title-deeds and evidences in her hands or 
power relating to the premiſes. The defendant, 
as to ſo much of the bill as ſought a diſcovery 
of the title-deeds, pleaded the mortgage, and the 
plea contained averments that the defendant had 
no notice of the ſettlement, that the money was 
{till due, and the other uſual averments, and 
was ſupported by an anſwer denying no- 
tice. On the behalf of the defendant it was 
contended, that againſt a purchaſer for a valu- 
able conſideration without notice, the court 
had no juriſdiction. But the Lord Chancellor 
over-ruled the plea as to the diſcovery, and or- 


dered it to ſtand for an anſwer with liberty to 


except. 


As the judgment in this caſe, if it be law, 
annihilates in a great degree. that which had 
been previouſly conſidered by judges of the 
a | moft 


EXPRESS AND IMPLIED. 649 


moſt diſtinguiſhed eminence as an infallible 
rule in a court of equity, I cannot ſuppoſe that 
had this caſe been again agitated on an excep- 
tion to the anſwer, the noble Lord who made 
the order would have diſmiſſed all attention 
to the antecedent deciſions on the point (d); 
and I truſt its importance to purchaſers, under 
which denomination mortgagees are claſſed, 
will exempt me from being thought digreſſive 
from the ſubje& of this treatiſe, in offering 
ſuch obſervations | as appear to me to ariſe 
thereon, 


If I underſtand the ſcope of the arguments 


of the noble Judge who decided this caſe, I take 
it to be as follows: 


His Lordſhip firſt ſtated the importance of 
the queſtion in its effect on ſettlements, by en- 
abling a tenant for life, with whom, in the or- 
dinary courſe of buſineſs, the title-deeds reſt, 


by a bad mortgage to defeat all the objects of 
the ſettlement. 


His Lordſhip then ſuggeſted © that an idea 
had occurred to him, and that, upon full con- 


(4) Supra. 252. | 
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ſideration, it remained in his mind, that the 
plea of purchaſe for a valuable conſideration 
was a ſield to the poſſeſſion, and that he found 
it very difficult to imagine @ caſe in which it 
could be uſed for any other purpoſe than to 
defend the actual poſſeſſion ; and his Lordſhip 
'obſerved, that it was very truly ſaid by, the At- 
torney General, that in the. plea. it was not ſaid 
it was to maintain the pefſefion, that no ſuch 
ſtatement could be found in any plea; for, ex 
hypothefi, the defendant was in poſſeſſion of 
that which he ſought by the plea to defend, 


His Lordſhip faid, © the deeds were incident 


to the poſſeſſion. They were not conſidered 


in law as chattels, but followed and were in- 
cident to the eſtate in the hands of the owner. 
At law they belonged of right ta the awner, 
and did not go to the executor.” It was 
again all conſcience to refuje to deferibe 
that, which the other party, by the admiſſion 
of the defendant, had a right to recover. 


His Lordſhip admitted, © that if a court of 
equity was to make a mortgagee difcauer: how 
he made out his, title to that land of which he 
was in poſſeſſion, there would be no con/cience, 
no equity, no good diſcretion, even to enable 

1 the 
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the court to call upon the Sefton. having 
paid money for the land without any notice, a 
title perfectly founded in conſcience, if it had 
any foundation, to ſet forth his title. 


His Lordſhip faid, © there were caſes, where 
the court would have no heſitation to make 
him, the mortgagee, deſcnbe the thing, of which 
he was in poſſeſſion. If a mortgage was made 
by the owner of an eſtate, partly ſettled, partly 
unſettled, and during the poſſeſſion of that 
owner the boundaries had been confounded, if 
a perfon under the ſettlement filed a bill to 
compel the mortgagee to ſet out, not the title, - 
by which he claimed, but the metes and bounds 
of the eſtate, ſubje& to his mortgage, no ſuch 
idea come go to the extent, the defendant pr 
poſed. 


His Lordſhip obſerved it came to this: 
the aſſumption muſt be, that fe had @ right 
to the deeds as a ſubſtantive properly ; that was 
as chattels. And his Lordſhip aſked, where 
was the diſtinction between this and the com- 
mon cafe of goods, for which trover or detinue 
lay? A perſon. averring that he was in ſuch 
circumſtances, that he could not deſcribe them, 
required an account to be given to enable 


him 
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him ſo to do. Suppoſe a box of jewels was 
pledged by a perſon, not the owner, but a 


mere bailee, the pawnee ſuppoſing the perſon 


in poſſeſſion actually the true owner, and there 
being no reaſon to think otherwiſe : there 
would be no difficulty in a court of equity in 
obliging him to explain and ſet out that pro- 
perty, of which he admitted the title to be in 
another, only claiming the value, for which it 
was pledged ; a deſcription, that would make it 
the ſubject of an action at law.” 


His Lordſhip ſaid, © it was remarkable, and 
he did not blame the pleadings for it, that 
though, where the defendant was in poſſeſſion 
of the lands, he muſt ſtate, that he made the 
purchaſe from a perſon. in actual ſeiſin and 


. poſſeſſion under a title of ownerſhip, and it 


was ſo ſtated in this plea, as to the land, it was 
not ſo ſtated as to the title-deeds ; for the lan- 
guage was, that he had the di/þo/al of them: 
fo would a carrier: ſo a mere bailee. That 
it was not'a ſtatement, that he was the owner ; 
nor could it be ſo ſtated with truth and good 
conſcience; for a tenant for life could not be 
ſaid to have the ownerſhip of the deeds. It 
was a relative ownerſhip, as incident to the title 
of the lands. The title and ownerſhip were in 

| | the 
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the plaintiff. The right was claimed, not as to 
a perſonal chattel, but as a right incident to 
this mortgage ; and ſhe was attempting to put 
the plaintiff under a diſadyantage by retaining 
that, with regard to which e could have no 
profet. 


His Lordſhip ſaid, © it was preſſed in the argu- 
gument, and ought to be conſidered, what the/e 
title-deeds might be. If there were none of 
which the defendant could make any advantage, 
the was without any beneficial intereft or profit 
to herſelf retaining, what might be a profit and 
advantage to the plaintiff. But there might be 
among them a term, which either might be at- 
tendant upon the inheritance, as a ſatisfied term, 
or a term amounting to a freehold, of which ſhe 
might make advantage. If a ſatisfied term, it 
would be abſurd to let it remain 1n the hands of 
the defendant ; for the only efect would be to 
leave to the defendant what could be of no ad- 
vantage to her, but only a vexation to the 
plaintiff; for if ſhe attempted, to avail herſelf 
of it improperly, though that might not ap- 
pear to a court of law, it would appear to that 
court, and that court would interfere to pre- 
vent that improper uſe of it. On the other 
hand, if it amounted to an eſtate of freehold, 


which 
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which would enable her to get poſſeſſion, he did 
not know, that tha? court could compel her 
to deliver up that. Till the diſcovery was made, 


it was impoſſible to know whether any relief 
could be given.“ 5 


In order to form an opinion upon the pro- 
priety of the order made in this caſe, it is 
neceſſary to advert for a moment to the ſitua- 
tion of the parties before the court, and then 
to inquire upon what principles courts of equi - 
ty have hitherto acted in ſuch caſes. The par- 
ties contending were on the one fide a mort- 
gagee, who muſt be aſſumed (until the con- 
trary be proved) to have uſed all neceſſary in- 
quiries to aſcertain the validity of the title of 
the perſon with whom he was contracting to 
give the ſecurity offered, and to have taken the 
only precautions that can be purſued in deal- 
ing with real property; that is, who had dealt 
with a perſon in poſſeſſion, had ſecured to him- 
ſelf the poſſeſſion of the title-deeds, and had 
paid a full confideration for the property to 
which they related. On the other fide, a per- 
{on claiming alſo for a valuable conſideration 
under the ſame party by virtue ot a previous 
ſettlement. One of theſe parties muſt ſuffer a 
loſs. No reaſon exiſted as between two inno- 


cent 
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cent perſons, in a moral view,' why that loſs 
ſhould be ſhifted from the one and thrown upon 
the other (e), unleſs the laws of property fo 
ordered it. An hardſhip ought not to be de- 
creed againſt one, in order to prevent its falling 
upon another.” Now, it was clear that at lato 
the perſon claiming under the ſettlement muſt, 
if the ſettlement was not produced, eventually 
have been the ſufferer, for the mortgagee was 
in poſſeſſion of ſuch a title as would have en- 
abled him to recover the poſſeſſion againſt the 
perſon. entitled undert he ſettlement, if that 
could not be produced. The production of the 
mortgage-deed world have entitled him to re- 
cover in ejectment. Therefore no defence could 
have been made without the interference of a 
court of equity to compel a diſcovery and pro- 
duction of the ſettlement. 


The ſettlement, therefore, in this caſe was, 
as deſcribed in a beautiful alluſion by that great 
judge Sir Matthew Hale, tabula in naufragio- 
There was no ſalvation for either party, but in 
the poſſeſſion of this plank with the poſſeſſion 
of it, the title of either party was irrefiſtable. 


(e) Per Lord Macclesfield, 1 P. Will. 747. et wid. Supra. 
211. . 
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Under theſe circumſtances what juriſdiction 
had a court of equity? Such court, it is ap- 
prehended, is dormant, unleſs an exiſting equi- 
ty, preponderating on one ſide, calls it into ac- 
tion. Where was that equity in this caſe? The 
party deſiring to retain, and the party wiſhing 
to acquire the ſettlement in queſtion (for that 
was the only material deed) ſtood preciſely in 
equal equity ; each was juſtified in law and mo- 
rality in ſtruggling for the ſubje& which both 
had purchaſed ; conſequently there was no mo- 
tive for ſuch court to act. Such court, it appears 
to me, muſt loſe fight of the elements of its 
conſtitution, if it acted on ſuch an occaſion. 
The queſtion then of ownerſhip of the deeds 
was intirely out of the caſe ; but if the owner- 
ſhip had been material, the legal owner of the 
deed was not before the court, for it is appre- 
hended the truſtees of a ſettlement to uſes are 
the legal owners of the deeds ; with them they 
ought to reſt, and if in the ordinary courſe of 
buſineſs it is otherwiſe, © it is a-uſage better 
in the let than the obſervance,” as it leads to 
great fraud. 


Theſe are the principles on which it is ap- 
prehended courts of equity have acted in caſes 
: 0¹ 


EXPRESS AND IMPLIED. 657 


of this nature, from their firſt inſtitution to the 
preſent time. 


The law upon this ſubje& is clearly laid 
down by Lord Nottingham, in the caſe of Sir 
William Bafet et al. v. Noſworthy . 


The plaintiff VB entitled himſelf as ſon and 
heir of E &, who was the only daughter and heir 
of JK, who was brother and heir of H K, whoſe 
eſtate the lands were formerly. The defendant 
E N was a purchaſer of theſe lands from per- 
ſons claiming under the will of the ſaid HX. 
of which will the plaintiff V alledged there 

was a revocation by ſome ſubſequent deed or 
will, and for a diſcovery thereof, and what EN 
really paid for the purchaſe, and what deeds 
and writings he had, &c. the bill was exhibited. 
The defendant pleaded another bill brought in 
the Exchequer for the ſame matter, and after 
a full hearing diſmifſed, and the diſmiſſion 
ſigned and inrolled ; and further, that he was 
a purchaſer for a valuable conſideration bona 
fide paid without notice of any revocation. The 
caſe was firſt brought on before Lord Bridg- 


% 25 Car. 2. 1673, Finch's Rep. Eq. 102. 
) 
+ man, 
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man, who had got wrong in the proceedings. 
It was then heard before Lord Nottingham, 
who, having ſet the cauſe right before the court, 
ſaid, that upon the true merits thereof, there 
were only two points which were conſiderable. 


1ſt. What the law of this court was concern- 
ing purchaſers. 


2dly. Whether the defendant was a pur- 
chaſer within that law. ts 


As to the firſt point: A purchaſer, bong 
fide, without notice of any defect in his title at 
the time of the purchaſe made, may lawfully 
buy in a fatute or mortgage, or any other in- 
cumbrance ; and if he can defend himſelf at 
law by any ſuch incumbrances bought in, his: 
adverſary ſhall never be aided in a court of 
equity by ſetting aſide ſuch incumbrances ; for 
equity will not diſarm a purchaſer, but ff 
him ; and precedents of this nature are very 
ancient and numerous (viz.) where the court 
hath refuſed to give any aſſiſtance againſt a 
purchaſer either to an heir, to a widow, or 
to the futherleſs, or to creditors, or even to 
one purchaſer againſt another.” 


— 


And 
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And his Lordſhip further obſerves, © that 
this rule in a court of equity, is agreeable to 
the wiſdom of the common law, where the 
maxims which refer to deſcents, diſcontinu- 
ances, non-claims, and to collateral warranties, 
are only the wiſe arts and inventions of the 
law, to protect the poſſeſſion, and to frengthen 
the rights of purchaſers.” 


On the ſame ground Lord Keeper North, 
in the caſe of Perratt v. Ballard (g), refuſed 
to compel a purchaſer of jewels, &c. from one 
againſt whom a commiſhon of bankruptcy 
afterwards iſſued, to anſwer as to the time of 
the bankruptcy, ſaying, it was an infallible 
rule, that a purchaſer, for a valuable conſidera- 
tion, without notice, ſhall never diſcover ANY 
THING to hurt himfelf ;”” and fee Brown v. 
Williams, 2 Chan. Ca. 135. et Wagſtaff v. 
Read, ibid. 156 S. L. Upon the ſame ground 
Sir Nathaniel Wright, Lord Keeper in the. 
caſe of Hall v. Atkinſon (h), refuſed to oblige 
a purchaſer to produce a leaſe, which it was 
ſaid mentioned a truſt z his Lordſhip faid it was 
a ſide wind, to make a purchaſer produce and 
expoſe his title, and he would not do it, unleſs 


g) Perratt v. Ballard, 33 Car. 2. 2 Chan. Ca. 72. 
(>) 1 Eq. Ca. Abr. 333. 4. Et Sc. Supra. 


1 be 


660 0f Norfeg 


the plaintiff had made ſome proof towards 
falſifying his anſwer. And Lord Tulbot, ſpeak- 
ing of the rules of equity, in the cafe of Collet 
v. Ward (i), lays down this rule in theſe broad 
and unequivocal terms. © One of theſe rules 
is, that a purchaſer for a valuable conſideration 
without notice, having as good fitle to equity 
as any other perſon, this court will never take 
any advantage from him, and conſequently 
0% not grant a diſcovery againſt him, of the 
only equity he has to defend himſelf by, which, 
if he ſhould be obliged to diſcover, the other 
party would immediately fake advantage of — 
And there certainly may be caſes, where a pur- 
chaſer, for a valuable conſideration, fhall no- 
be obliged to diſcover any thing, (whether 
incumbrances that he has got in or any other 
thing), but all advantages ſhall be left to him 
to deſend himſelf... Suppoſe two purchaſers, 
without notice, and the ſecond by chance gets 
hold of an old term, he ſhall defend himſelf 
thereby againſt the firſt, who fil ts as mucli 
a purchaſer for a valuable confideration as 
himſelf.” Lord Hardwicke, emphatically ſays, 
in the caſe of Senhouyſe and Earl (, © it is 
« a conſtant, invariable rule, that AN x mort- 


(6). Ca. Temp. Talbot 68. 
{#) 2 Vea. 450. 
on « gagee 
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« gagee may protect himſelf from the diſco- 
every of his title-deeds, if he denies notice.” 
« As to a jointreſs,” he fays, “it is otherwiſe, 
„ where the plaintiff claims as heir at law to 
be the perſon who made the jointure, and no 
appearance of any ſettlement, the court will, 
« upon the defendant's offer to confirm the 
« jointure, oblige a production of the deed; _ 
* but, as to @ mor/gagee, if the plaintiff brings 
* his bill to redeem, cer /o ſtrongly, he is 
not intitled to ſee the mortgagee's title-deeds, 
* Why? becauſe a third perſon may find out 
« a flaw in them. IT 1s A FIRST PRINCIPLE 
AND NOT TO BE ARGUED, it depends, 
* THEREFORE, on the denial of notice.” 


«c 


In this opinion of Lord Hardwicke, we ſee 
the extent of the crit#c;/ ſuggeſted by Lord 
Loughborough, in the caſe under conſideration, 
as to the diſtinction between caſes in which a 
perſon ſhall be permitted to retain property 
in which he has no beneficial intereſt, but 
which may be of advantage to another, and 
where he ſhall not. If, in ſuch caſe, the claim 
of the holder of the deed he admitted and 
allowed, the deed ſhall be produced for the 
benefit of the party, who has a right to take 


uz every 
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every advantage of it, except as againſt the 
claim of the party holding it. But, undes the 
claim of the perſon holding it be allowed, if 
that claim be conſiſtent with conſcience, that 
is, F it be purchaſed for a valuable conſider- 
ation without notice, he ſhall not be obliged 
to produce that which may diſcover a flaw in 
his title, though another be the owner of it. 
Then, it is apprehended, the actual awner/hip 
of the deed concealed has nothing to do with 
the right to call for its production againſt a 
perſon claiming as a purchaſer without notice. 
Such a perſon has a right to uſe the advantage 


he has got either defenſively, or offenſively: 
actively, or privatively. 


And it ſeems that a court of equity acts fo 
ſtrenuouſly in this caſe, in behalf of ſuch a 
purchaſer, that to rebut this plea actual notice 
muſt be made out in proof, The Court will 
not preſume any thing againſt ſuch a pur- 
chaſer (1). Therefore, where tenant for life, 
ſold as tenant in fee, and the ſettlement was 
produced and delivered to the purchaſer him- 


(1) Philips v. Redhill, 2 Vern. 160. Er wid. Gerrard 
v. Saunders, infra. in which the term being derivative, 
involved preſumptive notice of the ſettlement by which 


it was created. 
Jelf, 
I 
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e, yet the court would not affe& the pur- 


chaſer with preſumptive notice, but diſmiſſed 
the bill. 


But an idea 1s ſtarted in the judgment now 
under our conſideration, that this plank can 
only be made uſe of as a eld to the actual 
poſſeſſion. And the Chancellor ſays, it is dif- 
ficult to imagine a caſe in which it can be uſed 
for any other purpoſe than to defend the actual 
poſſeſſion. 


The Attorney General in arguing this caſe, 
ſuggeſted in anſwer to this obſervation, that 
in the plea it was not faid, it was to maintain 
the poſſeſſion. The anſwer given by the noble 
Judge, was, © that if bis Lordſhip was right, 
no ſuch ſtatement ſhould be found in any plea; 
for ex hypotheſi the defendant was in poſſeſſion 
of that which he ſought to defend.” But this 
ſeems to be petitio principii. A mere circle. 


But Lord Nottingham conſidering the law 
on this ſubject, in the caſe of Baget and No 
worthy, ſtates two purpoſes for which this rule 
was eſtabliſhed, in analogy to the common law 
in its maxims, which refer to deſcents, diſ- 
continuances, non-claims, and collateral war- 


Uu Hnanties, 
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ranties, viz. to protect the poſſeſſion, Axp ro 
STRENGTHEN THE RIGHTS OF PURCHASERS, 


(m), 


No caſe that I have been able to diſcover has 
ſet any ſuch limits as thoſe ſuggeſted by the 
Chancellor, in this caſe of rode and Black- 


burne, to this plea, founded upon this rule or 


firſt principle, as it is called by Lord Hard- 
wicke (n). On the contrary, Lord Hardwicke 
ſays, any mortgagee may protect himſelf from 
the diſcovery of his title-deeds, , he denies 
notice. Indeed, if any diſtinction were made 
in the application of this rule, between a mort - 
gagee in poſſeſſion, and a mortgagee out of 
poſſeſſion, a ſingular inequity would be the 
conſequence, and that without any reaſon for 
it. For then a mortgagee in poſſeſſion would 
be protected in his defective title, but a mort- 
gagee out of poſſeſſion would be defeated; and 
yet there is no equity in favour of the one, 


(m) Vid. Supra. 659. 

(5) Sir J. Burlace v. Cook, 2 Freem. 24. Millard's 
Caſe, ibid. 43. Seymour v. Noſworthy, ibid. 128. More 
v. Mayhow, ibid. 175. Sc. 1 Ca. Chan. 34. Shorly v. 
Fag, ibid. 68. Meynell v. Garraway, Nels. Rep. Chan. 
63. Heyman v. Gomeldon, Finch, 34. Cantrell v. Man- 
pington, ibid. 219, | | 

po: 3 | more 
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more than in favour of the other; for a mort- 
gagee does not, in the ordinary courſe of things, 
take poſſeſſion; the nature of the contract does 
not require it; it is contrary to the intention 
of the parties (o). A mortgagee only takes the 
legal eſtate as a ſecurity; if it were otherwiſe, 
no perſon would lend his money upon ſuch 
terms. A mortgagee would ſay, he would have 
nothing to do with the management of the 
eſtate: it is generally ſtipulated that the: mort- 
gagor ſhall retain poſſeſſion till the mortgage is 
forfeited. The omitting to take poſſeſſion, 
therefore, does not expoſe a mortgagee to the 
imputation either of fraud or neghgence. But 
a new ſyſtem muſt be adopted by mortgagees, 
if this plea be thus qualified, or they muſt re- 
nounce the benefit of this rule, which equity 
has eſtabliſhed to ſtrengthen the rights of 
purchaſers, 


But it does not reſt merely upon the abſence 
of any ſuch allegation in the plea, but there 
are ſeveral authorities and caſes which in fact 
decide the point the other way. 


In the caſe of Brampton and Baker, in 1671, 
ſtated in a former part of this treatiſe (, we 


(e) Vid. Supra. 210. (p) Supra. 
0 * 4 find 
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find the very caſe in terms. A mortgage by a 
tenant for life, to one, who actually had ſeen 
the deed of ſettlement, but had been adviſed 
that the tenant for life could deſtroy the con- 
tingent remainders, whereas in truth the re- 
mainders had veſted, by the birth of a fon 
a day 'or two before ; but of which the mort- 


| Pagee had no notice. But the mortgagee 


having got the deed of ſettlement, the Court 
would not relieve againſt a purchaſer, but diſ- 
miſſed the bill. And in the cafe of Seybourne 
v. Clifton (g/, where the plaintiff and defend- 
ant had each of them purchaſed a reverſion, 
expectant on the death of tenant for life, (con- 
ſequently neither of them were in poſſeſſion,) 
the plaintiff's bill that he might examine his 
witneſſes to preſerve their teſtimony, and might 
be permitted to try his title in the life-time of 
the tenant for life, was diſmifled ; for as the 
purchaſer was a defendant, the court would do 
nothing in it, and the plaintiff loſt his land for 
want of examining his witneſſes : et vid. Beck- 
wenall . Arnold, 1 Fern. 354. S. L. And 
Lord 1Tardwicke, in the caſe of Willoughby 
and Villoughby (r), obſerves, ſpeaking of ſe- 


(2) Cited by Lord Rawlinſon, 2 Vern, 159. 
(r) Supra. | 
vering 
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vering a term to attend the inheritance from the 
inheritance, * if ſuch a purchaſer (that is, a pur- 
chaſer for a valuable conſideration, bona fide, not 
affected with any fraud or colluſion,) has no no- 
tice of a prior incumbrance, and takes a defective 
conveyance of an eſtate, and an aſſignment of a 
term to attend the inheritance, in this caſe he 
ſhall have the benefit of the term to protect his 
eſtate. And he may either defend his poſſeſſion 
by it, or he may / it to recover his poſſeſſion 
at law, though his adverſary has the inherit- 
ance, which makes me (Lord Hardwicke) ſay, 
that this Court often diſannexes the term from 
the inheritance. This is the meaning when it 
is ſaid, © that if a man have law and equity on 
his ſide, he ſhall not be hurt here. 


The laſt caſe J ſhall cite upon this point, is 
that of Gerard v. Saunders. The facts in this 
caſe were, that in 1711, J H ſeiſed in fee, 
(s) demiſed to G for a term of 1000 years, 
which about the year 1730 being by meſne 
aſſignments veſted in , ſubject to a mortgage 
to B, was purchaſed by CJ, and by indentures 
between the mortgagee H, CJ and his truſtees 
ſome time in the year 1730, the more parti- 
cular date whereof the plaintiff had not been 


(s) 2 Vez. Jun. 454. 
able 
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able to diſcover, as ſuch deed was in the cuſtody 
of the defendant, the premiſes were aſſigned for 
the remainder of the term in truſt for C for 
life, remainder to T'J and & his wife, for the 
lives of them and the ſurvivor, remainder for 
all and every the children of their bodies, &c. 
with divers remainders over. C held till his 
death in 1749, then 7 J entered and held till 
his death about 15 years before. His wife 
died in his life, and the plaintiff as their only 
ſurviving child entered. The defendant, under 
colour of ſome mortgage from 7'J, had got in 
his poſſeſſion the ſettlement of 1730, and other 
title deeds, and had filed a bill of forecloſure 
and brought two ejectments. The bill charged 
notice of the ſettlement and its contents on the 
defendant, and other ſpecial circumſtances, and 
prayed that the defendant might anſwer, and 
produce the ſettlement and all other title deeds, 
Kc. and an injunction from proceeding at law. 
The defendant pleaded a mortgage without no- 
tice actual or conſtructive ; which plea had 
been over-ruled on a former hearing, becauſe 
the facts from which notice was inferred, were 
not denied. An anſwer was then put 1n, to 
which a great number of exceptions were taken, 
The point came before the Court, on exceptions 
to the Maſter's report upon the exceptions to 


Ws the 
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the anſwer : Lord Loughborough, Chancellor, 
after ſtating that Lord Nottingham had laid it 
down, © that againft a purchaſer for a valuable 
conſideration, the Court of Chancery had no 
Juriſdiction ; and that Fag's caſe was deter- 
mined by him: That the defendant in that 
caſe had picked up from the conveyancer's table 
the deed that affected his title; and though he 
got it in that manner, Lord Nottingham would 
not oblige him to ſet it forth. Lord Loug h- 
borough ſaid, a caſe that occurred to his recol- 
lection produced many points, it was Baſſet v. 

Nofworthy (t). His Lordſhip ſaid, the book 
did not ſtate it amiſs, and he cited the * 
before- mentioned. 


His Lordſhip ſaid, he was perfectly ſatisfied 
upon the general reaſoning, that Court would 
never extend Its juriſdiction to compel a pur- 
chaſer, who had fully and in the moſt preciſe 
terms, denied all the circumſtances mentioned, 
as circumſtances from which notice might be 
inferred, to go on to make a further anſwer as 
to all the circumſtances of the caſe, that were 
to blot and rip up his title. To do fo would be 
to act againſt the known eftabliſhed principles of 


(7% Hd. Supra. 657. 
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that Court. His Lordſhip thought it had been 
decided, that againſt a purchaſer for valuable 
conſideration without notice, that Court would 
not take the leaſt ſtep imaginable. His Lord- 
ſhip faid, he believed it was decided, that you 
cannot even have a bill to perpetuate teftimony 
againſt him. He was pretty ſure, it was deter- 
mined, that no advantage ſhould be taken 
from him by that Court. The doctrine as to 
the juriſdiction of that Court was this you 
cannot attach upon the conſcience of the party 
any demand whatever, where he ſtands as a 
purchaſer having paid his money, and denies 
all notice of the circumſtances ſet up by the 
bill. And his Lordſhip allowed the exceptions 
to the report, | 


The manner alſo in which this defence is 
uſed, ſhews that poſſeſſion has nothing to do 
with it. For the defendant denies notice, 
which denial of notice muſt be by way of an- 
ſwer, which anſwer muſt meet the allegations of 
the bill, and the plea is founded on the anſwer, 
and alledges ſeiſin and poſſeſſion, {not in the 
purchaſer), but in the perſon from whom the 
\ purchaſe is made. Therefore if the bill alledges 
that the. defendant had notice at or before his 
taking the conveyance, the anſwer muſt deny 

| the 
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the fact as ſtated ; viz. that the defendant had 
notice before that time: vid. More v. Mayhew, 
1 Chan. Ca. 34. Sc. 2 Freem. 175. Anony- 
mous Caſe, 2 Chan. Ca. 161. et Trevanian v. 
Moſe, 1 Vern. 246. Now it appears to me 
to follow of courſe, that if, an in/tant after the 
money paid, and conveyance made, the defend- 
ant had notice, (i. e. before he could poſſibly 
haye actual poſſeſſion, unleſs the deeds were 
executed on the lands, which is rarely the caſe) 
the purchaſer might the next moment put in 


this plea to a bill by a prior purchaſer to diſ- 
cover title deeds, 


The Chancellor, in the principal caſe, puts 
two inſtances to illuſtrate the grounds upon 
which his deciſion is founded. The firſt, if I 
underſtand it, is the caſe of a mortgage of an 
eſtate partly ſettled and partly unſettled, the 
boundaries of which had been confounded dur- 
ing the poſſeſſion of the owner. In ſuch caſe, 
his Lordſhip obſerves, this plea could not be 
carried to the extent the defendant ſuppoſed. 
The obſervation that preſents itſelf on this in- 
ſtance is, that if the mortgagee underſtood he. 
was taking a mortgage of ſettled and unſettled 
eſtates, his Lordſhip's concluſion 1s ſtrictly cor- 
rect, this plea would not protect the mortgages 


from 
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that Court. His Lordſhip thought it had been 
decided, that againſt a purchaſer for valuable 
conſideration without notice, that Court would 
not take the leaſt fiep imaginable. His Lord- 
ſhip faid, he believed it was decided, that you 
cannot even have a bill to perpetuate teſtimony 
againſt him. He was pretty ſure, it was deter- 
mined, that no advantage ſhould be taken 
from him by that Court. The doctrine as to 
the juriſdiction of that Court was this : you 
cannot attach upon the conſcience of the party 
any demand whatever, where he ſtands as a 
purchaſer having paid his money, and denies 
all notice of the circumſtances ſet up by the 
bill. And his Lordſhip allowed the exceptions 
to the report, 


The manner alſo in which this defence is 
uſed, ſhews that poſſeſſion has nothing to do 
with it. For the defendant demies notice, 
which denial of notice muſt be by way of an- 
{wer, which anſwer muſt meet the allegations of 
the bill, and the plea is founded on the anſwer, 
and alledges ſeiſin and poſſeſſion, {not in the 
purchaſer), but in the perſon from whom the 
| purchaſe is made. Therefore if the bill alledges 
that the. defendant had notice at or before his 
taking the conveyance, the anſwer muſt deny 
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the fact as ſtated ; viz. that the defendant had 
notice before that time: vid. More v. Mayhew, 
1 Chan. Ca. 34. Sc. 2 Freem. 175. Anony- 
mous Caſe, 2 Chan. Ca. 161. et Trevanian v. 
Moge, 1 Vern. 246. Now it appears to me 
to follow of courſe, that if, an in/kant after the 
money paid, and conveyance made, the defend- 
ant had notice, (i. e. before he could poflibly - 
haye actual poſſeſſion, unleſs the deeds were 
executed on the lands, which is rarely the caſe) 
the purchaſer might the next moment put in 


this plea to a bill by a prior purchaſer to dil-, 
cover title deeds, 


The Chancellor, in the principal caſe, puts 
two inſtances to illuſtrate the grounds upon 
which his deciſion is founded. The firſt, if I 
underſtand it, is the caſe of a mortgage of an 
eſtate partly ſettled and partly unſettled, the 
boundaries of which had been confounded dur- 
ing the poſſeſſion of the owner. In ſuch caſe, 
his Lordſhip obſerves, this plea could not be 
carried to the extent the defendant ſuppoſed. 
The obſervation that preſents itſelf on this in- 
ſtance is, that if the mortgagee underſtood he. 
was taking a mortgage of ſettled and unſettled 
eſtates, his Lordſhip's concluſion is ſtrictly cor- 
re&, this plea would not prote& the mortgages 


from 


| 
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from ſetting out the boundaries. But if 
the mortgagee had not notice that part of the 


eſtate was in ſettlement, the inſtance put 


involves merely the preſent queſtion on another 
caſe ſimilar in its nature, and ſubject to be de- 
cided on the ſame principles. 


A caſe nearly ſimilar occurs in the Books, 
which, in the inſtance of a purchaſer without 
notice, militates the other way: I allude to the 
caſe of Snelling v. Squib (v), where A had a 
judgment againſt B of 1200. for payment of 
zool. C purchaſed of B for a valuable conſide- 
ration without notice. 4 ſued C to diſcover 
lands ſubje&, &c. that he might extend them, 


not knowing the place nor who were the tenants. 


C pleaded his purchaſe for a valuable conſide- 
ration without notice. The Lord Chancellor 
allowed the plea; for ſuch purchaſer ſhould not 
be hurt in Chancery againſt the plea, and there- 
fore C ſhould not be obliged to diſcover what 
lands were liable. And the Reporter ſays, It 
was much debated and objected that a judg- 
ment binds the land whoever had it.” And the 


_ plaintiff's bill was not to have a decree for his 


debt, or to have the land, but to diſcover the 
ſame whereby at law he might recover his debt. 


(5) Snelling v. Squib, 32, 33, Car. 2. 2 Ca. Chan. 47. 
b The 
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The ſecond caſe put by Lord Loughborough 
is an inſtance of perſonal chattels pledged by a 
perſon, not the owner, but who had a qualified 
intereſt therein. This caſe is diſtinguiſhable 
from the principal caſe, in as much as value 
paid gives no title to ſuch property, unleſs it 
be transferred in market overt; conſequently, 
unleſs the transfer be made in market overt, the 
holder is no purchaſer, But if the purchaſe 
was regularly made, the caſe of Abbey and 
Williams, 1 Vern. 27, ſeems to warrant a con- 
trary concluſion upon the facts ſlated, than that 
which is drawn from ſimilar ones in the judg- 
ment in Strode and Blackburne (u). In the 
caſe to which alluſion is now made, the bill ſet 
forth, that 4 being indebted to the plaintiffs 
and others, a commiſſion of bankruptcy iſſued 
againſt him the 16th of November, 1780, and 
that ſeveral ſuits of tapeſtry of his were in the 
defendants hands, which the commiſſioners had 
aſſigned to the plaintiffs for the benefit of his 
creditors, and that they ought to have an ac- 
count thereof; but that the defendant pre- 
tended they were pawned or ſold to him by the 
bankrupt without, any truſt; whereas it was on 
a truſt, and done to conceal them, and fo prayed 
a diſcovery and relief. The defendant pleaded 


(2) 1 Vern. 27. 
XX that 
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that neither he nor any in truſt for him had, 
nor ever had, any goods belonging to the bank- 
rupt, but what the defendant bought bond fide 
for a full value in money really paid by the de- 
fendant to the bankrupt, or his order, before 
any commiſſion was ſued out againſt him, and 
before the defendant had any notice that he was 
a bankrupt, or had done any act of bankruptcy, 
and without any truſt or condition, other than 
that the defendant by: parol did declare, that if 
the bankrupt paid the money paid him by the 
defendant, and intereſt for the ſame, at the. 
time agreed on, and then paſt, that then the 
defendant would re-deliver the goods to him; 
and averred-that the bankrupt failed to pay the 
money, or any part of it, at the time agreed 
on. And that the bankrupt, two years ſince, 
agreed that the- ſame ſhould be ſold by J S,. 
and that. by the money ſo to be raiſed, the de- 
fendant ſhould be paid his money with intereſt, 
and the ſurplus to the bankrupt z and. averred 
that the money raiſed by ſale was 2ool. ſhort of 
what the bankrupt owed him, and which 2000. 
was ſtill due. And that the 19th of October, 
1680, the defendant gave the bankrupt a gene- 
ral releaſe to that time; and that the defendant 
had no dealings with him fince. And the de- 
fendant further pleaded, that he had been 
2 = examined 
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examined by the commiſſioners, as far as by law 
he was obliged; and inſiſted, that being a pur- 
chaſer ſo as aforeſaid, he ought not to be put 
to anſwer, to ſubjeA himſelf to an action, 
which the bill aimed at, by preſſing a diſcovery 
of what goods of the bankrupt came to the 
defendant's hands. The Lord Chancellor al- 
lowed the plea, . and faid the law was hard 
againſt tradeſmen that dealt with bankrupts 
before notice; and the aſſignees ought not to 
be aſſiſted in equity in any ſuch caſe. 


And in the caſe of Wagftaff v. Read (x), 
which aroſe on a bill for a diſcovery againſt one 
who had purchaſed goods of another, againſt 
whom a commiſſion of bankruptcy had after- 
wards iſſued, and who was ſaid to have purchaſed 
them under their value. The Lord Keeper in- 
clined to make the defendant diſcover what 
goods he had had, and at what price. But the 
defendant's counſel objecting that this would 
deſtroy and prejudice the purchaſer, though he 
paid the full value; for if he diſcovered what 
he paid, the commiſſioners would aſſign the 
money, and ſo the court ſhould be inſtru- 
mental to wound the purchaſer. If the plaintiff 
could help himſelf at law, by the aid of the 


(x) 2 Chan. Ca. 156. 
5 i iy 3 ſtatute 
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ſtatute of bankrupts, he might, and the court 
would not hinder him, but not aid him there. 
The Lord Keeper ordered, that the defendant 
ſhould anſwer what and how much he paid, ſo 
as the plaintiff did conſent to take no advantage 
of the diſcovery, but in that court and not at 
law, which the plaintiff conſented to by his 
counſel, and was to ſubſcribe his conſent with 
the regiſter, and then the defendant was to 
anſwer. 

So (//, where a bill was to diſcover whether 4 
leaſe made in Queen Elizabeth's time for 99 
years, in truſt for Dr. L, to commence after the 
eſtates then in being were determined, was not 


effluxed in point of time, and charged, it 


would ſo appear by deeds and writings in the 
hands of the defendant, the aſſignee of the 
leaſe, and that he knew the leaſe was expired, 
but refuſed to diſcover. The defendant pleaded 
the leaſe, and that he was informed, that in 
ſeventy-ſeven, when he purchaſed, there were 
Jifty ſeven years to come in the leaſe, and there- 
fore gave after nineteen years purchaſe for it, 
and conſequently ought not to make any diſco- 
very to impeach or weaken his title. And the 
plea was allowed, and a demurrer alſo. 


(3) Biſhop of Worceſter v. Parker, 2 Vern. 255. 
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I have now gone through the argument, and, 
with great deference to its illuſtrious author, I 
cannot but ſubmit it as my opinion, that from 
the authorities extant upon the ſubject, it ap- 
pears that the law is to be found in the judg- 
ment on the caſe of Gerrard and Saunders, 
and not in that of Strode and Blackburn. 


Where a mortgagee (z), after notice of a 
ſubſequent mortgage, joined with the mortga- 
gor in fale of the lands to a ſtranger, it was 
reſolved, that the money received by either, 


for the purchaſe, ſhould fink ſo much of the 
mortgage-money.. | 


A purchaſer for a valuable conſideration ſhall 
hold (a), or take place, againſt a prior volun- 
tary ſettlement, though he hath expreſs notice 
thereof at the. time of his purchaſe; ſuch vo- 
luntary ſettlement being made void, againſt a 


purchaſer, with or without notice, by the 27th 
Elix. c. 4. b 


Therefore, if a man make a voluntary deed, 
and then a mortgage of the ſame lands, the 


(z) Bentham v. Haincourt, Prec. Ch, 30. 


(a) Tonkins v. Ennis, 1 Eq. Ca. Abr. 334. 6. Cow- 
per's Rep. 280. 711. Gardiner v. Painter, Sel. Ca. Ch. 
65. infra. 3 : 
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firſt deed is fraudulent, as againſt the mort- 


gagee. 


A conveyance in truſt for payment of debts 
generally, to which no creditors are parties, is 
a voluntary conveyance; conſequently void 
againſt a purchaſer for valuable conſideration 
with or without notice (b). 


So, if a man make a conveyance to another 
in truſt, to pay all his debts mentioned in a 


| - ſchedule, and all his other debts: As to all the 


| debts not mentioned in the {chedule, it is vo- 
luntary (c). 


But although a conveyance be at firſt frau- 
dulent, the fraud will be purged, if it be after- 
wards conveyed over upon valuable conſidera» 
tion, bond, fide (d). 


A mortgage made by K in 1659, by divers 


meſne aſſignments veſted in N (e); it was ob- 


(4) Langton v. Aſhley, Nell. Rep, Eq. 126. Leech v. 
e 1 Ch, Ca. 249. 

* (c) Bid. 

(4) Comber 222, 249. 3 Lev. 388. 

(e) Andrew Newport's Ca. Rep. T. Holt, 477. Se. 
Skinner, 423. Et vid. Kirk v. Clark, er al. Pre. Chan. 
275 


jected 
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jected that it did not appear that any money 
was paid upon the original mortgage, and there- 
fore it was fraudulent; and being fraudulent in 
the creation, though M paid a valuable conſide- 
ration, yet this would not purge the fraud, and 
make 1t good againſt one, who was a purchaſer 
bond fide, and for a valuable conſideration /ed 
non allocatur; for Holt, Chief Juſt. ſaid; that 
the firſt mortgage was good between the parties, 
and being ſo, when the firſt mortgagee aſſigns 
for a valuable conſideration, this was all one as 
if the firſt mortgage had been upon a valuable 
conſideration, for then the ſecond mortgagee 
ſtood in the firſt mortgagee's place, and there- 
fore was within the proviſo of the ſtatute 27 
Eliz. c. 4, that no mortgage, boud fide, and 
upon good conſideration, ſhould be impeached 
« by force of this act, but it ſhould ſtand in 
« ſuch force as before the act made;” and if 
this proviſo did not extend to this caſe, to what 
caſe ſhould it extend? 


And if a valuable confideration paſſes, the 
Court in ſuch caſe will not enquire rigidly into 
its adequacy, where the object is à family ſet- 
tlement. | 


Xx 4 There- 
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Therefore, wha the defendant's father J. 
ſome time after marriage, in conſideration of an 
additional portion of 100. paid by his wife's 
mother (a receipt whereof was indorſed upon the 
deed), ſettled an eſtate of tool. per annum 
upon himſelf for life, remainder to his firſt and 
other ſons, &c. and the mother of the defen- 
dant's father having an intereſt in this eſtate, 
joined with him in the conveyance; and the 
father, thirteen years afterwards, mortgaged 
this eſtate, with the uſual covenants to the 
plaintiff, and died, the plaintiff brought his 
bill to forecloſe: And the queſtion was, whe- 
ther the ſettlement ſhould be looked upon as 
voluntary and fraudulent againſt a creditor, who 
_ lent his money ſo many years after? Et per 
Curiam. The queſtion is, whether this be a 
voluntary conveyance or not? here is plain proof 
that 1007. was paid, the receipt being indorſed 
upon the back of the deed for a conſideration 
of 100d. per annum; yet in marriage ſettle- 
ments, things are not to be conſidered ſo ſtrictly, 
there being room for bounty; and every man 
ought to provide for his wife and family. Be- 
ſides, in this caſe there was an eſtate which 
moved from the defendant's father's mother, 
and ſhe might in ſome reſpect be conſidered as 


72 Jones v. Marſh, Rep. T. Talb. 64. 
a pur · 


* 
, 2 * 
6 a 
15 
be. 
3 . 
<0, 
> 
A 
% 
; 
8 
2 
"7 
5 
o 


n 


; p - 
8 


EXPRESS AND IMPLIED. 681 


a purchaſer of the limitations made to her 
grand - children; ſo that it would be very hard 
to call this a fraudulent ſettlement, ſince it was 
in conſideration of a marriage had, and of an 
additional proviſion of 1001. paid by the wife's 
relations, which could not be called voluntary 
againſt a creditor, who lent his money thirteen 
years after, 


Fd 
N20 
- 
75 
; 
= 
% 
. 
din 
> 
I, 
; 
"© 
5 
TS 
oy 
* 
52 
. 5 
xs 


F 


A * 2 1 


CAP. 


(682) 


CAP. XV. 


TO WHOM LANDS FORFEITED, UNDER A 
MORTGAGE, SHALL BELONG. 


GREAT doubts were formerly entertained, 
when a mortgage was made upon condition, 
that if the mortgagor, at a certain time, paid 
a certain ſum to the mortgagee, his heirs, exe- 
cutors, or adminiſtrators, then the mortgagor 
ſhould re-enter (a), and the day paſſed without 
payment, and the mortgagee died, whether the 
money ſhould be paid to the heir or executor of 
the mortgagee? And a diſtinction was taken 
between caſes (b), where there appeared to be a 


(a) Vid. Hard. 467. | 
(5) 1 Eq. Ca. Abr. 326, Pl. 1, 2. 1 Ch. Ca. 88. 

2 Ch, Ca. 187. 
bond 
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bond for payment of the money, and the condi- 
tion of the redemption was upon payment to the 
executors without naming the heir: and thoſe 
where the mortgage was in fee (c), and there 
was neither bond nor covenant for payment, or 
where the condition of redemption was, upon 
payment to the heir or executor, or heirs and 
aſſigns of the mortgagee, and there was no de- 
ficiency of aſſets to pay creditors. For, in the 
latter caſes, the money was decreed to the heir, 
in the' former to the executor; becauſe, upon 
theſe circumſtances, the Court determined whe- 
ther the mortgagee meant to change the nature 
of his property, from perſonal into real (4). But, 
ſince courts of equity have conſidered contracts 
on mortgages as merely perſonal, it hath been 
ſettled otherwiſe; and now it is a rule, in all 
caſes, that the mortgage money ſhall be deemed 
part of the perſonal eſtate, and belong to the 
executor or adminiſtrator, unle/s an intention 
be declared by the mortgagee, or 1t appears 
evidently, from his conduct, that it ſhould not 
be ſo conſidered; as if he forecloſe or obtain.a 
releaſe of the equity of redemption, and get 
actual poſſeſſion of the premiſes. 


(e) Tilly v. Egerton, 1 Rep. Ch. 181. 
(4) Turner v. Turner, 2 Rep. Ch. 155. Turner v. 
Crane, ibid. 242. Sc. 1 Vern. 170. 


Thus, | 
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Thus (e), where C'lent B pool. upon a mort- 
gage by leaſe and releaſe, and it was agreed, by 
a ſeparate indenture, that if B ſhould, during 
his life, pay C, his heirs, executors, admini- 
ſtrators, or aſſigns, 30l. by half- yearly payments, 
at Lady-day and Michaelmas; and if the 
heirs of C ſhould, within ſix months after his 
death, pay to B, his heirs, executors, admini- 
ſtrators, and aſſigns, the ſaid ſum of 5ool. then 
the leaſe and releaſe to ceaſe and be void. B 
died, leaving other aſſets, and, default having 
been made in payment, and the premiſes being 
thereby forfeited, the mortgaged lands deſcended 
to his ſon. On a bill exhibited for redemption, 
the principal queſtion was, whether the mort- 
gage-money ſhould be paid to the heir, or to 
the perſonal repreſentative? And it was decreed 
that it ſhould be paid to the latter; becauſe the 
reaſon of the common law, in theſe caſes, ought 
to be followed, in equity, as nearly as might be. 
And; at common law, if conditions or de- 
feazances of mortgages were ſo penned as to 
make no mention either of heirs or executors, 
the money ought to be paid to the executors ; 


(e) Thornborough v. Baker, et al. 1 Ch. Ca. 283. 
Noy v. Ellis, 2 Ch. Ca. 220. 2 Vent. 348. Hard. 467. 
Canning v. Hicks, 2 Ch. Ca. 187. Infra. 302. Wynne 
x. Littleton, 2 Ch. Ca. 51, 52. 


for 
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lor it came out of the perſonal eſtate, and 
therefore ought to return thither again; it being 
equitable, that the ſatisfaction ſhould accrue 
to that fund which ſuſtained the loſs. But 
where the defeazance appointed the money to 
be paid to the heirs or executors, digjunctively, 
if the mortgagor paid the money preciſely at 
the day, he might elect to pay it to either of 
them; for that would have been a performance 
of the condition, which was all he had to do. 
But, when the preciſe day was paſſed, and the 
mortgage forfeited, all election was gone in law; 
for, in law, there was no redemption. And 
when the caſe was reduced to an equity of re- 
demption, it would be perfectly againſt equity 
to revive the election of the mortgagor; be- 
cauſe that would only tend to a delay of the 
payment of the money as long as he pleaſed, 
and end in compoſitions to pay the money into 
that hand which would uſe him beſt. And, to 
ſay that the election ſhould be in the Court, 
would be to place an arbitrary power therein, 
which would tend to the inconvenience of the 
ſubject; ſince no man could ſafely pay the. 
money, in ſuch cafes, without a ſuit in equity. 
And therefore, ſince there ought to be a cer- 
tain rule, a better could not be choſen than to 
come as near as might be to the rule and reaſon 
| 1 of 
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of the common law; and as the law always gave 
the money to the executor, where' no perſon was 
named or where the election to pay, either to the 
heir or executor, was gone and forfeited in law 
(in which latter caſe, it was the ſame as if neither 
heir or executor had been named in the condi- 
tion) ſo equity, following the rules of the com- 
mon law, ought to give it to the executor. For, 
in natural juſtice and equity, the principal right 
of the mortgagee was to his money, and his right 
to the land was only as a depoſit or pledge for 
it ; therefore, the money ought to be paid to the 
proper hand that the mortgagee had appointed 
receiver of it, which was his executor. And 
then the heir, who was only a truſtee to keep 
the pledge, ought to deliver it back to the mort- 
gagor; for, though the heir had the uſe and be- 
nefit of the land, until redeemed, yet he had it 
only as a pledge; conſequently, was a truſtee to 
reſtore it when the money was paid to the proper 
hand; and the heir himſelf, though he was pro- 
per to keep the pledge, being land, yet was not 
proper to receive the money, being purely per- 
ſonal. Nor was it hard that the heir ſhould 
part with the land without having the money 
that came in lieu of it, becauſe the money was 

originally parted with from the perſonal eſtate, 
and would have immediately come into the 


hands 
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hands of the executor, had it not been placed 
out in real ſecurity ; and the right to receive a 
ſum of money (J), the payment of which was a 
perſonal duty independent of the condition of 
the mortgage-deed, ought always to be certain, 
not variable upon circumſtances. Therefore it 
was not material, in this caſe, that the perſonal 
repreſentative had aſſets without this money; for 
aſſets or not aſſets was not the meaſure of juſtice 
to executor or adminiſtrator, but ſerved only as 
a pretence to favour the heir, who either ought 
to have the money, if there were no aſſets, or 
ought not to have it, although there were. For 
the ſame reaſon it was not material, that there 
wanted the circumſtance of a perſonal covenant 
from the mortgagor to pay the money; for 
though the caſe of the adminiſtrator of the 
mortgagee would have been ſtronger with it, yet 
it was ſtrong enough without it. In this caſe, a 
diſtinction was taken between a mortgage, and 
- an abſolute conveyance with a collateral agree- 
ment to re-convey upon re-payment of the pur- 
chaſe-money ; and the Court ſaid, that all mort- 
gages ought to be looked upon as part of the 
perſonal eſtate, unleſs the mortgagor, in his life- 
time, or by his laſt will, did otherwiſe declare 
and diſpoſe of the ſame. | 


.. Sutra. 


80, 
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So, where a mortgage was made in fee, and 
deſcended to the heir at law of the mortgagee, 
which heir at law had been paid the money ten 
years before application made for it, by the per- 

_ſonal repreſentative of the mortgagee; on the 
latter exhibiting his bill, he had a decree for it, 
but without intereſt (g). 


. And if the mortgage be in fee (), conditioned, 
ll. that the mortgagor ſhall pay the money to the 
(4 - mortgagee, his heirs, executors, adminiſtrators, 
4 or aſſigns; and the mortgagee die before the 
i | mortgage forfeited, in conſequence of which, the 
mortgagor has his election to pay the money to 
either; yet it will belong to the executor, 


0 And if there be /everal executors, any or ei- 
* ther of them may, before probate of the will ag, 
| well as after, receive, and give a good diſchargc 
for the money (i). 


Ill. So, in all mortgages in fee, a man's heirs are 
| truſtees for his executors (k). 


The bequeſt of a ſpecific legacy to the execu- 
tor, was held not to bar him of money due on 


(s) Turner's caſe, 2 Vent. 348. | 
li | () Sir Thomas Littleton's Caſe, 2 Vent. 351. 

"my (.) Auſtin v. Executors of Dodwell, 1 Eq. Ca. Abr. 319. 
1 (4) Barnard. 50. | 
mortgage. 
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mortgage (1). Thus, where a mortgagee 1n fee, 
after deviſing ſeveral legacies, gave 100l. to his 
executor, expreſsly willing, that he ſhould not be 
paid until after his debts and other legacies 
were diſcharged; it was argued, in fayour of the 
heir at law, that it was a neceſſary implication 
that the executor ſhould have no more than the 
tool.; for it was the ſame as if he had expreſsly 
deviſed the 100/. out of the reſidue of his eſtate, . 
after his debts and legacies paid; from which it 
might be ftrongly inferred, he meant no more 
than that ſum, and not the whole reſidue. But 
the Court decreed againſt the heir. 


And, if the mortgagor doth not redeem (m), 
the adminiſtrator ſhall have the land. Thus, 
where the mortgage was forfeited, the heir in 
poſſeſſion by deſcent, no want of aſſets, and the 
mortgagor did not offer to redeem ; the heir of 
the mortgagee was decreed to convey the lands 
to his adminiſtrator; for as the money, being 
part of the perſonal eſtate, would have gone to 
him, ſo would the land, which was in lieu 
thereof, 


(0 Canning v. Hicks, 2 Ca. Ch. 187. Sc. 1 Vern. 412. 
Sed vid 14 Geo. 2. c. 20. 1. g. 
(m) Ellis v. Gnavas, 2 Ch. Ca. 50. Canning v. Hicks, 
ſupra. "= 
d 2 * So, 
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So, where a mortgage was made of a copy- 
hold (u) by a ſurrender thereof to P, who was 
admitted tenant, and died in 1690, leaving 7, 
her ſon and heir and executor; T entered and 
was alſo admitted, and afterwards, by his will, 
but without any ſurrender to the uſe thereof, de- 
viſed it to G, who was alſo adminiſtrator de bo- 
nis non to P; then G exhibited his bill againſt 
X, who was heir at law both to P and T, and 
who claimed this as a real eſtate, it having been 
ſo long ſince forfeited, two deſcents having been 
caſt, more being due thereupon than the value 
of the eſtate, the mortgagor, by anſwer, having 
refuſed to redeem and ſubmitted to be fore- 
cloſed, and the deviſe by I to the plaintiff being 
void, at law, for want of a ſurrender to the uſe 
of the will. But it was decreed to the plaintiff, 
as adminiſtrator de bonts non to P; and the de- 
cree was affirmed upon appeal, there being no 
forecloſure nor releaſe of the equity of redemp- 
tion, in the life- time of the mortgagee. 


Although a mortgagor (o), the mortgage be- 
ing foricited, releaſes to the heir of the mortga- 
gee in fee, yet the adminiſtrator ſhall have ths 


(n) Tabor v. Grover, 2 Vern. 367. Sc. 1 Eq. Ca. Abr. 
$28. Wood er a7. v. Noſworthy, eited 2 Vern. 193. 
2 Vern. 193. 


benefit 


— 
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benefit of that eftate, even though there be no 
debts. And fo it is in caſe a mortgagor be 
forecloſed, or that the mortgage be of ſo ancient 
a date, as in the ordinary courſe of the court, it 
be not redeemable; for, in caſe the mortgagee 
be not actually in poſſeſſion, it will be looked 
upon to be perſonal eſtate. 


And, where there was huſband and wife (p), 
and the wife, having a mortgage in fee of a 
copyhold, died leaving iſſue, which iſſue was 
admitted and died, and then the huſband, as 
adminiſtrator to his wife, claimed title to the 
copyhold, being a mortgage, and fo part of his 
wite's perſonal eſtate: it was decreed to him 


againſt the heir at law, although the latter had 
been admitted. 


So, a mortgage of an inheritance, to a citizen 
of London (q), hath been held to be part of 
his perſonal eſtate, and divided according to 
the cuſtom, 


But if a mortgagor agrees to convey his 
equity of redemption to the mortgagee (r), and 


) Turner v. Crane, 1 Vern. 170. 
(4) 1-Ch. Ca. 285. 1 Vern. 4. 
(r) Tilley v. Egerton, 3 Chan. Rep. 35. 
"TY dies 
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dies before the agreement is executed, the heir 
of the mortgagor ſhall have the money. 


But, if the poſſeſſor of the eſtate apprehends 
himſelf to hold it in fee, his intereſt will not be 
conſidered as perſonal, againſt his evident inten- 
tion. As, if a mortgaged eſtate be ſold by the 
mortgagee, to a third perſon, who means to rea- 
lize, but is deceived in his purchaſe ; the money 
paid by him will, on repayment, go as the eſtate 
would have done. For, in this caſe, the inten- 
tion of the vendee 1s to alter the nature of his 
property, and to inveſt his perſonal eſtate in the 
purchaſe of land; and therefore the Court will 
conſider it as land, when, by an accident, his 
intent would otherwile be fruſtrated. 


Thus, where a mortgagee in fee entered (s), 
and, after ſeven years enjoyment, ſold the lands 
abſolutely to 7 & and his heirs; the Court de- 
creed, that the eftate ſhould not be looked 
upon to be a mortgage, in the hands of 7 &, ſo 
as to make it part of his perſonal eſtate, but 
ſhould be deemed real property for the benefit 
of his heir. 


So, if it appears to be the intention of the 
mortgagee, that the mortgage ſhould paſs, by 


%) Cotton v. Iſles, 1 Vern. 271. 
deviſe, 
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deviſe, as a real eſtate, the executor will not be 
entitled . 


As, where the teſtator (/), having ſeveral 
mortgages, and among the reſt, a mortgage in 
fee of lands in F, deviſed his mortgages to his 
two daughters, their executors, and adminiſtra- 
tors, and his lands in F, upon which he had en- 
tered upon forfeiture of the mortgage, to them 
and their heirs; M, one of the daughters, dying 
without iſſue, H her huſband and adminiſtrator, 
claimed a moiety of the lands in F, as part of his 
wite's perſonal eſtate, it being a mortgage not 
forecloſed, or the equity of redemption releaſed. 
But it was held, that, although it was a mort- 
gage, as between the mortgagor and mortgagee, 
yet the teſtator's intent was, that it ſhould paſs 
to his daughters, as a real eſtate to them and 
their heirs, and not as part of his perſonal 
eſtate; and that M, the wife of N, being dead 
without iſſue, it deſcended and went to her 
ſiſters, as her heirs at law; and that H, as admi- 
niſtrator to his wife, ought not to have any part 
thereof as perſonal eſtate. 


But where a mortgage was deviſed as rea] 
eſtate, after a decree of forecloſure ni/, it was 


() Martin ex dem. Weſton v. Mowlin, 2 Burr. 969. 
infra. 694. ' 
* (u) Noys et ux. v. Mordaunt er a/, 2 Vern. 581. Sc. 
Gilb. Rep. Ch. 2. Ch. Prec. 265. 


TY 3 beld 
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held to be perſonal eſtate for payment of debts 
(r), if aſſets fell ſhort, though conſidered . 
as real eſtate between deviſor and deviſee. 


| But a mortgage will not paſs as land under 
a general deſcription, applicable to it in point 
of locality, if there be other circumſtances ſuffi- 
cient to ſhew, that the owner conſidered it as 


perſonal property. 


Thus where A B, and N B his wife (, enti- 
tled to certain copyholds of inheritance, fituated 
in the manor of Wyke Regts, ſurrendered the 
ſame to IV on mortgage, and the mortgagee en- 
tered thereupon, and was in poſſeſſion at the 
time of his death; the money was not paid ac- 
cording to the condition of the ſurrender, and 
the equity of redemption of the eſtate was not 
. forecloſed or releaſed during the life of JV. But 
W ſurrendered the eſtate, and divers other copy- 
holds in the ſaid manor, and after deſcribing 
ſeveral other coyyhold eſtates, the ſurrender pro- 
ceeded thus, © ac etiam un' clauſ” paſture de 
novo incluſum, continen' per eſtimationem duo- 
decim acras, &c. &c. deſcribing the premiſes in 
mortgage. Nec non totum ſtatum jus titulum 


(x) Garrett v. Evans. Supra. 
Martin v. Mowlin, 2 Burr. 96g. | 
| Ln intereſle 
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intereſſe clam” et demand”, quæcunque predict? 
V, tam in lege quam in equitate de, et in præ- 
miſſis prædict, et qualibet in de parte et parcella 
ad opus et uſum prædicti IV pro termino vitæ 
ſuæ, et poſt ejus deceſſum, ad opus et uſum 
talis perſonæ five perſonarum cui vel quibus et 
pro tali ſtatu five ſtatibus qual ipſe prædictus 
V, per ultimam voluntatem ſuam aut per ali- 
quod aliud ſcriptum, &c. dabit, deviſabit, limi- 
tabit, declarabit ſive appunctuabit; et pro de- 
fectu talis donationis, &c. ad opus et uſum 
rectorum hæredum ipfius }/ in perpetuum ſe- 
cundum conſuetudinem manerii prædicti. Super 
quo, ad iſtam eandem curiam venit prædictus 
V, et cepit de dominis et firmar' prædictis præ- 
miſſa prædicta ſuperius ſurſum reddita cum om- 
nibus et ſingulis eorum pertin', habend' tenend' 
omnia et ſingula præmiſſa prædicta cum ſuis 
pert!” præfato V, pro termino vitæ ſuæ, et poſt 
ejus deceſſum, tali perſonæ, ſive perſonis cui vel 
quibus, et pro tali ſtatu ſive ſtatibus qual' ipſe 
prædictus V, per ultimam voluntatem ſuam, aut 
per aliquod alium ſcriptum ſub manu et ſigillo 
ſuis, dabit, deviſabit, &c. prout ſuperius limita- 
tur et pro defectu inde, rectis hæredibus ipſius 
in perpetuum, ſecundum conſuetudinem ma- 
nerii prædicti: Sugjer' tamen ſeparalibus 
CONDITIONIBUS in quibuſdam -copiis rotulo- 
Yy 4 rum 
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rum cur' manerii præd' mentunat' quarum ſe- 
peral' dat' ſunt prout, &c: &c. Afterwards 
made his will, and therein, after a variety of 
deviſes and bequeſts, proceeded thus: And 
whereas R B, widow, ſtands indebted to me, in 
a conſiderable ſum of money, I do hereby ap- 
point and give her twelve months time after my 
death to pay the ſame, and do give her gol. to 
be allowed out of the ſame debt.“ And then 
proceeds, Item, ALL my lands, tenements, 
and hereditaments, WITHIN, AND PARCEL 
OF. THE SAID MANOR OF WYKE REOIS, and 
alſo all other my lands, tenements, and heredi- 
taments, in the County of Dor/et (charged as 
above-mentioned) I do give and deviſe unto my 

{on JT V, and unto 4 his now wife, and to the 
heirs of the body of my ſaid fon H V, on the 
body of the ſaid A lawfully begotten, and, for 
default of ſuch iſſue, unto my right heirs for 
ever. Item, I give and bequeath to my ſaid ſon 
HV, all my goods and chattels, and perſonal 
eſtate whatſoever; he paying my debts, and le- 
gacies, and funeral expences.” And one queſ- 
tion, neceſſary to be decided, was, whether the 
teſtator meant to deviſe this mortgage, as part of 
his real or perſonal eſtate? E? per Lord Mans- 
Feld, as to the conſtruction of the will of V, if 
it appeared, that the teſtator really meant and 
. intended 
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intended to deviſe the mortgaged premiſes as 
land, it would then be a deviſe of land; the 
mortgage being forfeited by law, and the eſtate 
in the land become abſolute. But if it appears 
that the teſtator meant and intended it as a be- 
queſt of money only, then it would be conſider- 
ed in a Court of Equity, as a ſpecific bequeſt of 
the money: and a Court of Equity would not 
direct the money to be laid out in land, without 
expreſs words in the will to ground ſuch direc- 
tion upon. It ſeems to me, that the teſtator 
all along underſtood: this to be part of his per- 
ſonal eſtate, and that he meant to diſpoſe of it as 
ſuch by his will. He ſurrendered it as charged 
with a condition of redemption and reſurrender. 
And in his will, he manifeſtly conſidered it as a 
debt due from Rachel Buckler, and that debt 
as part of his perſonal eſtate. Though the teſta- 
tor has not 1n his will mentioned this eſtate to 
be redeemable, yet he has done ſo in the /tr- 
render to the uſe of his will, he ſurrenders it 
as liable to a condition in equity (for at law it 
was become abſolute) and there had not run 
above eight or nine years upon this mortgage, 
when he made this ſurrender ; ſo that he appears 
to have made the ſurrender of it, only to ſub- 
ſtantiate his claim upon the eſtate, and upon the 
face of the ſurrender plainly conſidered it as 

| redeemable. 


* 


| 
| 
| 


B, owed him no other debt but this: de non er- 


"wards payment of his debts and legacies : © I 
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redeemable. And ſo he did in his will too. 
We muſt take it upon the will, that the widow 


iftentibus, et de non apparentibus eademeſt ratio. 
He gives her time to pay it; he gives her a ſpe- 
cific legacy out of it; he gives it as a debt to- 


give and bequeath to my ſon. I V, all my goods, 
chattels, and perſonal eſtate whatſoever, he 
paying my debts, legacies, and funeral ex- 
pences.” And there is nothing to controul this, 
but the general words, all my lands, tene- 
ments, and hereditaments, within, and parcel of 
the ſaid manor, &c.” But his creditors and le- 
gatees had a right to have it conſidered as pero - 
nal eſtate. Therefore, we all agree in opinion, 
* that he meant to paſs it as a DEBT:” and 
there is no colour to imagine, that it could be 
confidered in a Court of Equity, as a ſpecific 
bequeſt of money, which they m_— direct to 
be laid out in land, | 


And, where money ſecured by a mortgage (to 
which the executor was legally entitled) was ar- 
ticled to be laid out in land (z), and ſettled on 
the iſſue of the marriage, it was by Hale, Chief 
Juſtice, on a ſpecial verdict, adjudged to be 
bound by the articles. 


(2) Laurence wv. Beverly, cited 3 Will. 217. 
5 If 
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If two perſons advance a ſum of money on 
mortgage (a), and take the mortgage to them- 
ſelves jointly, without inſerting in the deed the 
words to be equally divided between them, and 
one of them dies; when the money comes to be 
paid, the ſurvivor ſhall not have the whole, but 
the repreſentative of him that is dead ſhall have 
a proportion, becauſe, from the nature of the 
tranſaction, the Court preſumes this to be the 
intention of the parties. 


Thus, where N and & lent 2000/1. to G, on 
mortgage (b), 14501. whereof was the money of 
S, and 55ol. the reſidue, the money of NM, and 
it appeared, by a note under both their ſigna- 
tures, that the 14501. was delivered by S to NM, 
and that, if the mortgage was paid off, then the 
14501. with intereſt thereon, was to be re-deli- 
vered into the hands of S, for the uſes of his 
will. Afterwards, and before the day of re- 
demption, & made his will, reciting the above 
memorandum, and diſpoſed of his ſhare thereby. 
The lands were redeemed on the day, and the 
whole money and intereſt paid to N, & being 
dead, and he claiming it by ſurvivorſhip. But, 
on a bill exhibited by his executor, the Court 


(a) 2 Vez. 258. 


(5) Petty v. Styward, 1 Ch. Rep. 31. 1 E. Ca. 290. E- 
ſee 2 Vez. 258. 


1 Was 
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was clearly of opinion, that by equity, there 
ought to be no ſurvivorſhip in a caſe of this na- 
ture; and that the note, under the hands of 
both the parties, and the will of S, ſhewed 
plainly that there were a truſt between them, 
that on repayment, each of them was to have 
his money, with intereſt, 


The conſequence of the above principle is, 
that the executors of the deceaſed mortgagee 
ſhould, on transferring or re-transferring the 
mortgage, be a party to dire& the ſurviving 
truſtee to convey; for the ſurviving mortgagee 
is a mere truſtee for the executors of the de- 
ceaſed mortgagee. 


And if two perſons, being mortgagees (c), 
forecloſe the mortgagor, the mortgaged eſtate 
ſhall be divided between them, becauſe their in- 
tent is preſumed to have been, that it ſhould be 
fo divided. | 


(e) 2 Vez. 258. 


# 


CAP. 
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CAP. XVI. 


HOW A WIFE Is INTERESTED IN HER HUS- 
BAND'S ESTATE MORTGAGED, AND OTHER 
MATTERS RELATIVE THERETO. 


By the common law a married woman could 
not, by joining with her huſband in any deed or 
conveyarice whatſoever (a), bar herſelf of that 
portion of her huſband's real property, which 
the law hath provided for her ſupport in caſe 
ſhe ſurvives him. And it was formerly held 
(b), that a married woman did not bar herſelf of 
her right to dower, by joining her huſband in a 
fine; but the caſe is now altered in that reſpect, 


(a) Cruiſe on Fines 130. 


() Plowd. 373. 2 Rep. 93. 4 10—40. 6, vid. Glanv. 
lb. 2. c. 3. 161d. 133, | 
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as it hath been long ſettled that, if a huſband 
and wife join 1n levying a fine of the huſband's 
eſtate, the wife 1s thereby barred from claiming 
her dower out of the lands which are compre- 
hended in the fine. Becauſe ſhe having no- 
thing 1n theſe lands in her own right, her joining 
her huſband in a fine, could be for no other 
purpoſe, but to bar herſelf of her dower; but a 


fine levied by the huſband alone, does not bar 
his wife of dower. 


A woman may alſo bar herſelf of her jointure 
(c), by joining her huſband in levying a fine of it, 
provided it be made purſuant to the ſtatute 25th 
Hen. 8, and be a good bar of dower; becauſe 
the wife, by accepting ſuch” a jointure before 
marriage, barred herſelf of her right to dower, 
ſo that ſhe can claim nothing after her huſband's 
death, but her jointure, which ſhe herſelf con- 
curred in deſtroying. But, if a jointure be ſet- 
tled on a woman after marriage (in which caſe 
it is no bar of dower) and ſhe joins her huſband 
in levying a fine of it, this will not prevent the 
wife from claiming dower out of any other lands, 
whereof her huſband was ſeiſed during the co- 
verturez becauſe, the jointure being no bar of 
dower, the wife had her election on her huſ- 


() 1 Inſt, 36. 6. Dyer, 358. a. | 
| band's 
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band's death, either to accept of the jointure, or 
to claim her dower. And therefore Sir Edward 
Coke ſays, that a fine levied of her jointure be- 
fore her time of election, is no bar to her right 


of electing dower, when her time of election 
does come. 


And if a married woman Join her huſband 
in a fine, 1t will bar her of any particular inte- 
reſt ſhe hath in lands comprehended therein, as 


well as from claiming dower, or a jointure out 
of thoſe lands. 


Thus, where a man, on his marriage (d), en- 
tered into a bond for 6001. to a truſtee, with 
a warrant of attorney to confeſs judgment there- 
on, to be defeazable on the payment of 3ool. to - 
his wife, if ſhe ſhould ſurvive bim, and the 
wife afterwards joined the huſband in a fine of 
all his lands; it was reſolved, that the fine not 
only bound the wife from claiming dower out of 
the lands, but deſtroyed her intereſt in the 
judgment. And the Lord Keeper decreed, that 


the wife ſhould procure ſatisfaction to be ac- 
knowledged on the judgment, 


And as a wife may, by levying a fine, abſo- 
lutely bar herſelf of her dower or jointure; ſo 


(4) Goodrick v. Sherbolt, Pre. Ch. 333, Sc. by the 
name of Shotbolt v. Biſcow, Gilb. Rep. Eq. 18. 


may 
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may ſhe thereby charge or incumber her intereſt 
therein. 


But in ſuch caſe (e), where the huſband agreed 
that ſhe ſhould have the redemption of the 
mortgage ; 1n regard the wife, in confidence of 
this agreement, had levied the fine, and there- 
by barred her dower, the huſband and wife be- 
ing both living, the Court decreed, that after 
the huſband's deceaſe, the wife, in caſe ſhe 
ſhould happen to ſurvive him, ſhould enjoy her 
dower. 


But the huſband having in this caſe mort- 
gaged the eſtate twice more (7), ſuch agree- 
ment was held fraudulent againſt the ſubſequent 
mortgagees, ſo far as it entitled the wife to the 
whole equity of ' redemption. But, notwith- 
ſtanding the mortgagees preſſed that the decree 
might only be, that ſhe ſhould enjoy her dower 
notwithſtanding the fine, the Court thought it 
unreaſonable to put the wife to her writ of dower, 
becauſe they might convey away the eſtate, and 
ſhe not know againſt whom to bring it; and 
therefore decreed the dower to her. 


Notwithſtanding theſe principles, if it appears 
not to have been the intention of the huſband 


(e) Dolin v. Caltman, 1 Vern. 294. Y id. 
and 


— 
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and wife, in levying a fine, to bar the wite's 
Vinture, the fine will not affect it. 


Thus where , and R his wife (g), being 
ſeiſed of lands to them, and the heirs of V, did, 
by indenture, bargain and ſell the ſame to P in 
fee, ſubject to a proviſo, that if V, or his wife, 
or the heirs of V, paid 1ool. to P at a given 
day, that then it ſhould be lawful to them, and 
to the heirs of V, to enter, and to re-have and 
enjoy, as in their former eſtate, this indenture 
notwithſtanding ; and that then, after ſuch a 
payment, this indenture, and all other fines and 
aſſurances, to be paſſed between the ſaid parties, 
ſhould be to the uſe of JW and his heirs (leaving 
out here the wife); and laſtly, it was agreed 
thereby, that all fines and aſſurances, to be made 
between the parties within ſeven years follow- 
ing, ſhould be to the uſes, intents, conditions, 
grants, and agreements, before therein expreſſed, 
and to no other uſe, intent, and purpoſe, &c. 
The deed was not enrolled. JV and A his wife, 
within ſeven years, levied a fine, according to 
that indenture, to P. Afterwards W died. 
His wife at the day paid the 100!/, and entered. 
Then one entered. by command of the heir of 
, pretending that by the payment of the 100. 


g) Southcoat vv. Manory, Cro. Eliz. 744. 
| 2 2 the 
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the fine was to the uſe of the heirs of V, and 
not to the wife ; but reſolved unanimouſly, per 
curiam, that the wife ſhould have an eſtate for 
life ; for ſo was the condition, and the firſt part 
of the clauſe; and the other part of the clauſe, 

or middle clauſe, was not repugnant, but ſtood 
well with it, that it ſhould be to the uſe of the 
huſband and' his heirs, and did not controul the 
limitation to the wife for her life; and when 
both clauſes might, by any conſtruction, ſtand, 
it was to be conſtrued accordingly; and the laft , 
clauſe expounded this fully, viz. © That all aſſu- 
rances ſhould be to all the uſes contained in the 
indenture, whereof this was one; and that if 
all the clauſes could not ſtand together, the firſt 
ſhould ſtand rather than the laſt. 


So, where a jointure was ſettled upon a wo- 
man (hk), iſſuing out of ſome houſes in London 
which were burnt down, and ſhe joined her 
huſband 1n a fine of the houſes, to create a long 
term for raifing money to rebuild them, upon an 
agreement that ſhe ſhould have her jointure out 
of the reſerved rent thereof; it was adjudged, 
that the fine did not affect the jointure. 


Again, where A, upon a marriage between 
him and B (i), and in conſideration of 500ʃ. 
() Anon. Skynner, 238. 


(i) Solly V. Whiteſield, Finch, 277. 5 
which 
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which ſhe brought as her portion, ſettled an 
annuity of 50l. per annum on her during her 
life, ifluing and to be paid out of ſeveral lands; 
A afterwards mortgaged the lands to C, and pre- 
vailed with B to join with him in a fine of part 
of the mortgaged premiſes; and, upon a bill 
brought by B to have the ſaid annuity, ſettled 
on her as aforeſaid, paid in future, and alſo to 
have the arrears thereof, it was inſiſted on the 
part of A and C, that, by the fine, ſhe had ex- 
tinguiſied her right to the annuity; but it ap- 
pearing, upon reading ſome proofs, and produ- 
cing deeds, that C had notice of this annuity 
before his mortgage, and that it was excepted 
in the mortgage, and that it was never intended 
that ſhe ſhould extinguiſh this annuity by join- 
ing in the fine, the Court decreed that the an- 
nuity ſhould be paid in future, and all arrears 
thereof up to the time of the decree. 


And an anſwer in Chancery by a femme covert, 
has been adjudged as equal to a fine, in bind- 
ing her truſt eſtate by her mortgage. 


Thus (k), where an eſtate was purchaſed in 
truſt for the huſband and wife and their heirs, 


(4) Anony. Moſeley, 248. Er wid. Ellis v. Atkinſon, 
3 Bro. ck Chan. 565, and caſes cited therein, 


22 2 p and 
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and the huſband and wife joined in a mortgage 
to the vendor, to ſecure 500!l. part of the pur- 
chaſe money ; the mortgagee brought a bill of 
forecloſure, and the huſband and wife put in a 
Joint anſwer; the huſband died, and a motion 
was made for the wife, that ſhe might amend 
her anſwer, put in by coercion during cover- 
ture, and ſhe inſiſted on the mortgage not being 
obligatory on her, becauſe no fine was levied, 
ſed per Lord Chancellor, I ſhall not grant this 
motion ; for though the mortgage 1s inſufficient 
at law, I ſhall conſider it as a good mortgage, 
ſince the wife does not pretend ſhe was any 
ways impoſed on; and an anſwer in this Court 
has been adjudged equal to a fine, 


One queſtion, in the cafe of Palmes v. Dan- 
by (1), was, whether a dowre/s had a right to 
redeem a mortgage ? And the Lord Keeper de- 
clared his opinion to be, that ſhe had, paying 
her portion of the mortgage-money, and to 
hold over for the reſt; and he diſtinguiſhed 
this from Lady Radnor's caſe, becauſe there 
was a ſatisfied term, and the huſband had a 
power to bar her by aſſigning it over; but here 
it was only a mortgage, and againſt the heir. 


: (!) Palmes v. Danby, Pre. Ch. 137. 
: So, 
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So(m), if there be a jointreſs of lands mort- 
gaged, ſhe, paying the mortgage, ſhall hold 
over, till ſhe and her executor ſhall be repaid, 
with intereſt ; for, as ſhe is entitled to hold the 
lands diſcharged from incumbrances, ſhe ought 
to be reimburſed the money ſhe pays to ſet her 
eſtate free, and in the condition in which it 
ought to have been. 


And the law is the ſame, although the ſettle- 
ment be upon articles only (2). Therefore, 
where the late huſband of the plaintiff entered 
into articles with her, whereby it was agreed, 
that certain of his lands ſhould be ſettled be- 
fore the marriage (which was then intended 
between them) ſhould be fol ed upon him 
and her, and the heirs of his Body by her. He 
died before the ſettlement made in purſuance 
thereof, the lands being mortgaged to one who 
had no notice of the articles. After his de- 
ceaſe, the plaintiff exhibited her bill to have 
them executed; and, although it was objected, 
that the articles being to make the ſettlement 
before marriage, the plaintiff's marrying before 
it was done, was a waiver of the benefit of 


() Bertue & Stile, cited 1 Ch. Ca. 271. Et vid. Palmer 
v. Danby, /upra, Sc. Pre. Ch. 137. 
(n) Haymer v. Haymer, 2 Vent. 343. 


23 them, 
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them, and (the plaintiff being the ſole party 
with whom they were made) a releaſe in law ; 
yet an execution of the articles was decreed 
againſt the heir at law of the huſband, and 
alſo that the plaintiff ſhould redeem and hold 
for her life, and her executors ſhould detain 
the land, until the money, that ſhe had lain 
out upon the redemption, was raiſed. 


Where a mortgagee lends more money on 
his old ſecurity, without notice of a ſettlement 
intervening, he ſhall be allowed it; for, the 
legal eſtate being in him, he may protect him- 
ſelf thereby againſt a jointreſs, in like manner 
as he might againſt any other perſon, whoſe 


claim had no baſis except what was founded on 
an equity. 


Thus (o), where tenant in tail demiſed his 
lands for 99 years, by way of mortgage, and 
afterwards married, and, in conſideration there- 
of, and of 500l. portion, ſuffered a recovery to 
enable him to ſettle a jointure, and then took 
up more money from the mortgagee upon the 
former ſecurity, The jointreſs was plaintiff, and 
the queſtion was, whether the defendant ſhould 
be allowed the money lent after the recovery 


(0) Goddard v. Complin, 1 Ch. Ca. 119. 
| and 
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and marriage? And the Court declared that, if 
the defendant had no notice of the jointure 
when he lent the new money, he muſt be al- 


lowed it. 


And a ſettlement of mortgaged premiſes, 
made after marriage, if merely voluntary, is 
void againſt a ſecond mortgagee, although he 
hath notice thereof. 


Thus (p), where a man who had mortgaged 
his eſtate, married, and, after marriage, made 
a ſettlement of the ' mortgaged eſtate upon his 
wife, which was recited to be in confideration 
of a portion paid, and then mortgaged it a 
ſecond time; he dying, ſhe brought her bill to 
be let into her jointure, on payment of one 
third of the money due on the firſt mortgage, 
without being obliged to redeem the ſecond 
mortgagee, whom ſhe charged as having had 
notice of the jointure. It appeared that the 
ſecond mortgagee had notice of the joiature, 
at the time of the mortgage ; that there were 
no articles previous to the ſettlement ; and no 
money was proved to be paid after marriage. 
And it was decreed, at the Rolls, that ſhe 
ſhould not be let into her jointure, without re- 


Gardiner v. Painter, Sel. Ca. Ch. 65. 
224 deeming 
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deeming both; which decree was affirmed on 
appeal to the Chancellor. 


A mY vie a creditor by bond given be- 
fore marriage, ſhall redeem her huſband's eſtate 
mortgaged ; and the eſtates being part copy- 
hold will not alter the caſe. Thus %%, where 
the plaintiff's huſband, before marriage, gave 
her a bond to leave her 1000. if ſhe ſurvived 
him, and the ſame day married her, and ſome 
years after died inteſtate, leaving a freehold and 
copyhold eſtate, all in mortgage. The plain- 
tiff took out adminiſtration, but the perſonal 
eſtate not being near ſufficient to pay the bond, 
ſhe brought her bill againſt the heir and mort- 
gagee to redeem, and be let in to have ſatisfac- 
tion of her bond. The defendant, the heir, 
urged, that by the marriage, the bond became 
void in law, and could not be maintained in 
equity, eſpecially againſt him, who was charge- 
able only, in ſuch caſe, by being particularly 
named; and that, although it ſhould be ſup- 
ported as a marriage agreement in writing, yet 
it could only charge the perſonal eſtate, and 
could not affect the copyhold. Sed per cu- 
riam : if the bond were executed (which, be- 
ing doubtful, was een to be ried) the 


(4) "OO v. Acton, Pre. Ch. 237. Sc. 2 Vern. 480. 
Court 
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Court would ſupport it as a bond, and the free- 
hold and copyhold being mortgaged together, 
the plaintiff ſhould redeem both. - | 


A jointreſs of part of an eſtate mortgaged (v7), 
is entitled to redeem the whole. But if a 
jointreſs, after marriage, joins with her huſband 
in a fine, and mortgages the land, and then 
the huſband dies, there her land is charged, 
and ſhe ſhall pay her part towards diſineum- 
bering of it. And, in that caſe, her executors 
ſhall not hold the land until fatisfied thereout; 
becauſe ſhe herlelf concurred in the carrying 
on the charge, and therefore muſt join in diſ- 
burſing of it according to the value of her in- 
tereſt, which is eſtimated at the rate of one 
third of the principal; and the jointreſs, unleſs 
ſhe redeem, muſt keep down the intereſt. 


If a huſband lends out money on mortgage 
in the name of himſelf and his wife, and then 
dies, the wife is entitled to the ſurvivorſhip, if 
there are aſſets ſufficient to pay the debts 
without this money ; for, in this caſe, the wife 
is in the nature of a joint purchaſer. Thus, 


(r) Howard v. Harris, 1 V ern. 191. Sc. fupra, Howell 
v. Price, Gilb. Ca. Eq. er ſupra. 106. 2 Ch. Ca. 99. 1 
E. Ca. Abr. 316, 7. 338; 


/ > 


where 
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where G's (s) perſonal eſtate was decreed to be 
applied to the payment of debts and legacies in 
_ eaſe of his real eſtate, which by his will was 
made liable thereto; and his widow and execu- 
trix, now the wife of the defendant B, upon 
the account before the Maſter, infiſted, that 
ſeveral mortgages and bonds for money lent by 
her huſband, being taken in the name of the 
huſband and wife, ſhe was entitled thereto as 
ſurvivor, and that the ſame ought not to be 
brought into the account as part of the per- 
ſonal eſtate: the Maſter having ftated that 
matter ſpecially, it was inſiſted for the heirs, 
that the wife was but in nature of a truſtee, 
the money being the huſband's, which if paid 
in the life-time of the huſband, would have 
fallen into his perſonal eſtate again, and he 
would not have been accountable to the wife; 
and that if this ſhould not be hable to debts, 
the huſband, by joining his wife 1n the ſecurity, 
might defraud all his creditors : but the Court 
decreed in favour of the defendant, againſt the 


heir at law. 


But in the caſe of creditors (1), the huſband 
and wife being joined in the ſecurity, would 
not avail her againſt them. 


(5) Chrift's Hoſp. v. Budgin et wx. 2 Vern. 683. 


( ) Gatly v. Quarrel, cited in the laſt caſe. ' r | 
: t 
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It was held, in the caſe of Brown v. Gibbs (it), 
that a truſt· term ſhould not be removed out of 
the way of a dowreſs, even to let her claim in 
againſt an heir at law; and this determination 
was confirmed upon the firſt hearing of the 
caſe of IVray v. Williams(z), wherein this point 
came again under conſideration, upon a claim 
ſet up by a dowreſs againſt the deviſee of her 
huſband, . who defended himſelf by a truſt- 
term, created originally to defend a purchaſer. 
The reſolutions in both theſe caſes were found- 
ed upon the determination in Lady Radnor”'s 
caſe (y), which was very different in its circum- 
ſtances; that being the caſe of a purchaſer, 
for valuable conſideration of an eſtate, whereof 
there was a term for 99 years ſtanding out, cre- 
ated for the performance of ſeveral truſts, and 
afterwards to attend the inheritance ; by aſſign- 
ing over of which, the huſband had a power to 
bar his wife of dower ; and which ſtep he had 
taken to ſecure the purchaſer. 


(«) Brown v. Gibbs, Prec. Ch. 97. Mich. 1699. 


(x) Wray v. Williams, Pre. Ch. 151. Sc. 1 Will. 137. 
28 June 1700, ö 


(y) Lady Radnar's caſe, Pre. Ch. 65. Mich. 1694. Sc. 
1 Vernon, 356. 2 Ch. Ca. 172, and in Eq. Ca. Abr. 219. 
by the name of Bodmin v. Vanderbendy, Sc. Show. Parl. 
Ca. 68. et vid. Hill v. Adams, 2 Atk. 208. 


But 
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But the injuſtice of theſe deciſions in favour 
of the heir at law and deviſee (the latter of 
whom was a mere volunteer) againſt a dowreſs, 
whole title is particularly favoured in law (eſ- 
pecially where the contrary was held reſpecting 
a jointreſs, who was conſidered as a purchaſer) 
could not long eſcape the obſervation of the 
court; more eſpecially, as they were made ex- 
preſsly upon the authority of a caſe, the cir- 
cumſtances of which were totally different. Ac- 
cordingly, this doctrine was reviſed, and the 
contrary determined in a ſeries of deciſions. 


Thus, in the caſe of Hitchin v. Hitchin (2), 


where H, the plaintiff's grandfather, made a 


mortgage for 500 years (which was ſatisfied, 
and after his death, aſſigned to & his relict, 
who was entitled to dower of his eſtate) and 
then died, leaving the plaintiff's father his ſon 
and heir; who being indebted, made his will, 
and thereby deviſed lands to his wife L, but 
did not mention the deviſe to be in ſatisfaction 
of her dower, and deviſed the reſidue of his 
eſtates unto his executors until his debts paid. 
L brought her writ of dower and recovered ; 

then the heir ne his bill to be relieved 


(x) Hitchin v. Hitchin, Pre. os 133. Mich. 1700 
Sc. 7 Vern. 403. | 
againſt 
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againſt the recovery, and ſhe brought her bill 
for a diſcovery and to ſet the term out of the 
way; and it was decreed, that the dowreſs 


ſhould be relieved againſt a ſatisfied mortgage 
term. 


The caſe (a) of a fatisfied or unſatisfied 
mortgage term, ſeems to differ only in this; 
that in the one, the Court gives the dawreſs 
relief abſolutely, in the other, upon terms of 
keeping down a third of the intereſt, or paying 
a third of the principal : but as to the mortga- 


gee, the dowreſs muſt pay the whole money, 
and hold over for the reſidue. 


This latter reſolution, as to truſt terms, was 
farther ſettled, upon a bill of review brought 
upon the caſe of Williams v. Wray (b), in which 
Lord Keeper Wright's decree was reverſed ; 
and alſo in the caſe of Hyford v. Hyford ; 
both of which reſolutions were made by Lord 
Keeper Harcourt, and firmly eſtabliſhed the 
law, that a duwreſs having recovered at late, 


(a) Banks v. Sutton, 2 Will. 700. 


(6) Williams v. Wray, 1 Will. 137. Hill. 1710. Hig- 
ford v. Higford, 1 Eq. Ca. Abr. 219, 5. Eaſter 17 10. Sed 
vid. 2 Will. 707. where this caſe is ſaid to have been de- 
termined in Eaſter 1711. 


d truſt. 
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a truſt-term ſet up ſhould not and in her way 
in equity. | 


So in the caſe of Dudley v. Dudley (Cc), it 


was held, that a truſt term, attending upon the 


inheritance, ſhould be removed in favour of a 
dowrels againſt an heir at law. | 


But a wife is not entitled to dower {d), out 
of the equity of redemption of a mortgage in 
fee. 


This diſtinction /e) between a mortgage in 
fee and a mortgage for a term of years, appears 
to have taken its riſe from the equity of re- 
demption of the former having been conſidered 
as analogous to a pure truſt; of which it was 
formerly, and 1s now generally underſtood, 
dower cannot be; as well becauſe, in ſuch caſe, 
there is no ſeiſin by the huſband, which, at 
law, is neceſſary to conſummate the title of 
dower in the wife, as that, by the preamble to 
the ſtatute of uſes, it was recited, that, by 
means of uſes, tlie wife was defeated of her 


(c) Dudley v. Dudley, Pre. Ch. 241. Sc. 1 Eq. Ca. 
Abr. 219, 5. Eaſter 1711. 

(d) 1 Atk. 606. 3 P. Will. 234, 5. 

(e) Vid. Godwin v. Winſmore, 2 Atk. 526, 
dower, 
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dower, from whence it appeared, that the wife 
of ceftur que v/e was not dowable at common 
law; and if ſo, then the conclufion neceſſarily 
followed, that as an uſe at common law was 
the ſame as a truſt fince the ſtatute, the wife 
could no more be endowed of a truſt ſince the 
ſtatute, than at common law, and before the 
ſtatute, ſhe could of an uſe. And as the ana- 
logy to uſes had great weight, originally, in 
eſtabliſhing this rule as to truſt-eſtates, ſo the 
common practice of conveyancers, founded 
thereupon, of placing the legal eſtate in truſ- 
tees on purpoſe to prevent dower (which made 
the letting in that claim upon truſts, contrary 
to former opinions, of dangerous conſequence 
to old titles) rendered the courts of law very 
jealous of breaking m upon this rule; it having 
been thought ſafer to abide ſtrictly by the rule 
of law, even in caſes where the reaſon of it did 
not apply, than to ſhake the foundation of an- 
cient titles, by permitting nice.and curious ex- 
ceptions to be made to the general rule. 


Therefore, although this rule of law, as to a 
dowreſs claiming dower out of the equity of 
redemption of a mortgage in fee, . was at- 
tempted to be broke through in the caſe of 
Banks v. Sutton (f) (in which caſe, this doc- 


% Banks v. Sutton, 2 Will. 700. Vid 3 P. Will. 232, B. 
9 trine 
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trine was gone into by Sir Jo/eph Jekyl, Maſter 
of the Rolls, in a learned and elaborate argu- 
M0 ment, and it was reſolved, that a woman was 
[| entitled to dower out of the equity of redemp- 
| tion of a mortgage in fee) yet in a later caſe, in 
il which this queſtion came before the Lords 
Commiſſioners of the great ſeal, that deciſion 
| of Sir Joſeph Jekyl was over-ruled, and the 
[| reſolutioa in the caſe of Banks and Sutton, as 
= to this point, taken as a general pofilion, held 
4 not to be law. ; 


The caſe I allude to, was that of Dixon (g), 
1 widow of Abraham Dixon, againſt Sir George 
N Saville, and others, which came on to be heard, 


q upon bill and anſwer, the 7th November 1783. 
bl The circumſtances were as follow : Abraham 
[ Dixon, being in his life-time and at his death, 
A ſeiſed in fee of eſtates in the county of Nor- 
4 thumberland, of the yearly value of 3oool. 


= and upwards, died in 1782, without iſſue, 
: leaving Anne Dixon, the plaintiff, his widow. 


1 Abraham Dixon, by his will, dated 3d January 
1 | in the ſame year, deviſed his real eſtates, Sc. 
1 to the defendants, Sir George Saville, William 


Orde, and Thomas Adams, their heirs and aſ- 


(eg) Dixon, Widow, v. Sir Geo. Saville cr a?. 7 Nov. 
1783. | | 


ſigns, 
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ſigns, upon truſts in his will mentioned, and 
ſubje& thereto, to his great nephew Arthur 
Onſloꝛo, his heirs and aſſigns, for ever. 


The teſtator not having, in his life-time, made 
any ſettlement or other proviſion for his wife, 
in lieu or bar of dower; ſhe, not having done 
any act to bar herſelf thereof, filed her bill 
againſt the truſtees, ſtating the above facts, 
claiming dower out of all the teſtator's real 
eſtate, and praying to be let into the receipt of 
one-third part of the rents and profits thereof. 


To this bill, the truſtees and infant put in 
their anſwer, ſetting forth, that the teſtator, 
being ſeiſed of theſe premiſes, had borrowed a 
large ſum of money upon mortgage, and for 
ſecuring the re-payment thereof with intereſt, 
had, previous to his marriage with the plaintiff, 
conveyed the premiſes unto the mortgagee in 
fee, ſubje& to a proviſo for redemption, on re- 
payment of the money with intereſt; that (the 
legal eſtate in the premiſes being by this mort- 
gage abſolutely veſted in the mortgagee, pre- 
vious to and at the time of the intermarriage 
of the teſtator with the plaintiff, and not being 
at any time afterwards re-conveyed to him, but 
remaining veſted in the mortgagee at the time 
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of his death, and he being therefore only en- 
titled to the equity of redemption thereof at 
the time of his intermarriage, and at all times 
thereafter, until! the time of his death) the 
plaintiff was not at any time dowable 1n or out 
of the ſaid premiſes, or any part thereof; nor 
was entitled to claim, either at law or in equi- 
ty, any dower or thirds therein. 

On the hearing, the plaintiff could have 
proved by witneſſes, that the teſtator, her huſ- 
band, underſtood and declared () that after his 
death his widow would be entitled to dower 
out of his real eſtates; and that he made his 
will under that idea, could have been proved, 
if relevant, by the perſon who drew it, Mr. 
Dixon having put the queſtion to him, whether 
Mrs. Dizon would not be entitled to her dower, 
to which he, being at that time 1gnorant of the 
mortgage, anſwered, that ſhe certainly would. 


Indeed the will itfelf ſufficiently ſpoke the idea 


(4) Since the publication of the two firſt editions, I 
have been informed, by the gentleman who drew this 
will, that no ſuch declaration could have been made, and 
that the queſtion alluded to, as put by Mr. Dixon to the 
drawer of the will, was not put at the time of making, 
nor, in the recollection of the party, at any other time, 
the drawer having made it without knowing of any mort- 
gage or other charge affecting the eſtate. 


for 
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for Dixon thereby bequeathed to the plaintiff, 
by the name of his dear wife Anne Dixon, his 
coach and harneſs and a pair of horſes, together 
with as much of his plate as ſhe ſhould think 
proper, not exceeding the ſum of 6ol. ; which 
things ſhe could have no occaſion for, if ſhe 
had not a jointure to ſupport her. 


If the queſtion was loſt, Mrs. Dizon was left 
totally deſtitute of any proviſion. 


The claim of the widow was ſupported on 
three grounds. 


Firſt, the general law. 


Secondly, the diſtinction between a mere truſt 
and an equity of redemption ; and, 


Thirdly, the authorities in favour of dower 


under circumſtances not more fayourable than 
thoſe attending this caſe. 


Under the firſt of theſe heads, it was ob- 
ſerved, that dower was a right of the firſt at- 
tention and moſt ſacred preſervation at the 
common law, it was a right not only founded 
in our law, but a right conſonant to the firſt - 


3A2 prin- 
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principles or laws of morality and equity, as 
ſpringing from the moral obligation a man was 
under to make a proviſion for his wife. And 
we accordingly found it, in a variety of caſes, 
aided and extended beyond its ſtrict legat 
limits, by the interpoſition of our courts of 
equity, in removing truſt-terms, and other ob- 
ſtructions to it in certain caſes, which would ſtand 
in the way of it at common law. This proved 
it to be a right not merely confined to our 
common law, but a right recognized, protect- 
ed, and aided in equity ; and which, ſo far as 
it was the ſubject of relief in equity, muſt be 
conſidered as an equitable right (i). This 
was the predicament in which it ſtood in the 
caſes of Dudley and Dudley, Hyford and Hy- 
ford, Wray and Williams, and the other caſes, 
wherein it had been decided that a dowreſs ſhould 
have the benefit of a truſt-term attendant on 
the inheritance, as againſt the heir. Conſider- 
ing it therefore as an equztable right, it well 
might be a wonder how 1t came about, that a 
widow ſhould not be entitled againſt the heir 
to dower of an equitable inheritance. Some, 
indeed, had confined the rule of her not being 
ſo, to the caſes where the truſt was created by 
the huſband himſelf (); this was the opinion 


(5) Supra. (4) Supra. 
of 
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of the Maſter of the Rolls in Banks and 1. 
ton ; however, this opinion had been over-ruled, 
and it ſeemed to be a ſettled point, that a wi- 
dow was not dowable of a direct proper truſt, 


This naturally lead to the ſecond head of 
argument in favour of the widow ; namely, the 
diſtinction between a mere truſt, that was an 
ule, as it was ſtiled at common law, and an 
equity of redemption ; the former was regarded 
at common law as quite a diſtinct intereſt from 
the legal eſtate, to which the right of dower 
was annexed. It, of courſe, did not involve 
in it that right; if it had, there would have 
been two oppoſite rights of dower in the fame 
lands at the ſame time; as the widow of both 
the truſtee and of the ceftur que uſe would have 
been entitled to dower. For the widow of the 
truſtee was clearly entitled at common law ; 
and when the Court of Chancery interpoſed to 
prevent the /egal title of the widow of the 
truſtee, it ſeemed extraordinaty that it did not, 
in its place, ſubſtitute an equitable one of the 
widow of the ceſtui que truſt. But, however, 
theſe forts of truſts being the creatures of the 
parties themſelves, whatever were the legal in- 
cidents or privileges they wanted, might have 
been ſuppoſed to have been voluntarily relin- 
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quiſhed and abandoned by the parties creating 
thoſe truſts. But 1t was otherwiſe in regard 
to an © equity of redemption,” that was not any 
intereſt created or reſerved, by or between the 
parties, beyond the expreſs time of redemp- 
tion; it was a mere creature of a court of 
equity itſelf, founded on this principle, that as 
a mortgage was originally nothing more than a 
pledge or ſecurity to the mortgagee for his mo- 
ney, it was but natural juſtice between man 
and man, to conſider the original ownerſhip 
of the lands as ſtill refiding in the mortgagor, 
ſubject only to the legal {tle of the mortgagee, 
fo far as ſuch legal title was requiſite to the 
end of his ſecurity ; and accordingly, the title 
of the mortgagee was not treated, by equity, 
as any title beyond that point. His beneficial 
intereſt, though the mortgage was in fee, was 
confidered only as perſonal eſtate; he was not 
permitted to grant leaſes or exerciſe any other 
act of ownerſhip, to the prejudice of the mort- 
gagor, to whom he was even accountable for 
the profits of his eſtate, His widow was not 
permitted to claim dower, nor could he or 
thoſe claiming under him avail themſelves of 
ſeveral other privileges and incidents attending 
real property. It ſeemed to be the regular con- 
ſequence of the doctrine adopted by our Courts 

2 of 
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of Equity, in regard to mortgages, by conſider- 
ing them ſtrictly and merely in the nature of 
ſecurities for the mortgage money, aud en- 
titling the mortgagee to no other of the in- 
cidents or privileges of ownerihip in the lands 
than what was requiſite for the end of ſuch ſe- 
curity ; that all ſuch privileges and incidents of 
ownerſhip of the lands, as were not conſidered 
as becoming veſted in the mortgagee for the 
purpoſe of his ſecurity, and the exerciſe and 
enjoyment whereof could not be prejudicial to, 
or inconſiſtent with that ſecurity, ſhould be 
held to remain in the morigagor, or in other 
words, that he ſhould, to all purpoles not pre- 
judicial to the mortgagee, be conſidered as the 
complete owner of the mortgaged lands. And 
accordingly this was found to be the eſtabliſhed 
doctrine in ſeveral inſtances, when only volun- 
teers were intereſted, ſuch as revocations under 
powers, and revocations of deviles, as in the 
caſes of Thorn v. Thorn, and Hall v. Dunch (1), 
and other like caſes. That in the caſe of 
Lincoln and Rolle (Parliament Cates, 150) 
the doctrine was exprelsly recognized and ad- 
mitted on both ſides; becauſe in equity a mort- 
gage did not make the eſtate another's, and 
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becauſe a mortgage was not an inheritance but 
a perſonal eſtate, and there ſeemed no reaſon 
in the world why theſe general incidents of 
complete ownerſhip ſhould be ſaved in fayour 
of a deviſee or other volunteer, and not in 
favour of a wife, whoſe claim of dower ſtood 
upon the ſtrongeſt grounds of moral and equit- 
able right, and who was, in many inſtances, 
conſidered as entitled to relief in equity, in re- 


gard to an intended proviſion, when a deviſce 


or other mere volunteer was not. And, agreea- 
ble to this doctrine, was the deciſion in the 
caſe of Banks and Sutton, where it was decreed 
in favour of the claim of dower, out of an 
equity of redemption of a mortgage in fee; 
which deciſion was founded on a variety of 
authorities, and reaſons delivered by the Maſter 
of the Rolls, all which were equally forcible 
in the preſent caſe. That the caſe of Banks 
and Sutton was directly in point of the preſent 
queſtion; for though the Maſter of the Rolls 
would not take upon himſelf to determine 
the queſtion, in regard to the dower out of 
a mere truſt, created not by the huſband, 
but by ſome other perſon, with no time li— 
mited for conveying the legal eſtate; and 
avoided this point, by ſhifting his grounds to 
that of the huſband's being entitled, under 

| the 
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the expreſs direction of the will under which 
he claimed, to have the eſtate conveyed to him 
at the age of twenty-one; which circumſtance, 
under the application of a common principle 
of equity, of con/idering that as done which 
ought to have been done, of courſe in equity, 
let the widow in to the ſame degree of title as 
ſhe would have had if the truſtees had conveyed 
the eſtate to her huſband at the time directed; 
yet as there was a mortgage in fee prior to the 
deviſe, the other point of the right of dower, 
out of ſuch equity of redemption, ſtill ſubſiſted 
independent of the conſtructive or aſſumed 
conveyance by the truſtees at the time directed. 
And as the principle on which the Maſter of 
the Rolls got rid of the firſt point did not 
apply to this, he accordingly found himſelf 
conſtrained, inſtead of changing his ground as 
before, to enter into a ſtrict examination of it, 
and meet the objections to dower with autho- 
rities, inferences, and general reaſoning, and 
through them to come to a profeſſed deciſion 
of the point, as he expreſsly did when he faid, 
* he did not know or could find any inſtance 
where dower of an equity of redemption was 
controverted and adjudged againſt the dowreſs;“ 
and as there were authorities in caſes leſs fa- 
yourable, he therefore declared, that the widow 


of 
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of the perſon entitled to the equity of redemp- 
tion of the mortgage in queſtion, which was d 
mortgage in fee, had a right of redemption; 
and decreed her the arrears of her dower from 
the death of her hufband, ſhe allowing the 
third of the intereſt of the mortgage-money 
unſatisfied at that time: that an authority more 
directly in point than this was could not, be 
expected. And though the ſubſequent caſe of 
the Attorney-Gencra! againſt Sco7t (m) (before 
Lord Talbot) in which the widow was denied 
dower, was generally conſidered as an authority 
contrary to, and ſuperſeding that of Banks and 
Sutton; yet ſuch a concluſion ſeemed too haſty, 
as the two caſes appeared to differ materially ; 
for in that of the Attorney-General and Scott, 
although there was a mortgage, yet the queſ- 
tion did not turn upon that, becauſe the legal 
eſtate was outſtanding in truſtees, in whom it 
was veſted antecedent to fuch mortgage, and 
conſequently the deciſion in that cafe was on a 
direct proper truſt, and not on a mere equity of 
redemption. And the difference between a 
direct truft and an equity of redemption, and 
between the claim of a widow and that of a 
deviſce or mere volunteer, was ſtrongly inſiſted 


(n) Attorney-General v. Scot, Ca. temp. Talbot, 138. 
upon; 
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upon; and the diſtinction between this caſe and 
that of a claim of dower againſt a purchaſer 
fully enforced 


But the Lords Commiſſioners faid (), that 
the caſe of an eſtate by the curteſy in a truſt 
was the anomalous cate, not the rule, that the 
wife ſhould not have dower: and that this point 
was ſo much ſettled, that it would be wrong 
to diſcuſs it much; and the bill was diſmiſſed, 
but without coſts, the defendants not praying 
them. 


However, it is neceſſary here to remark, that 
there were ſome circumſtances which diſtin- 
guiſhed the caſe of Banks and Sutton from this 
of Dixon and Saville; particularly that, in the 
former cafe, the mortgage was made by the 
anceſtor of the huſband, whoſe widow claimed 
dower, and the eſtate came to him, by deviſe 
ſubject thereto; alſo, that the teſtator ſeemed 
to have intended, that the mortgage ſhould be 
paid off out of his perſonal eſtate, and the rents 
and profits of the real eſtate, which would ac- 
crue before the deviſee attained his age of 
twenty-one; at which time a moiety of the 
legal eſtate was poſitively directed to be con- 


(% Vid. Gilb. Lex pretoria, 266, 267. 
veyed 
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veyed.to him, For, although the former cir- 
cumſtance of the mortgage deſcending, does 
not appear to me to afford any argument of 
confiderable weight in favour of the dowreſs, 
becauſe, the only inference that could be drawn 
from that circumſtance would be, that the 
mortgage being made by the anceſtor, and not 
by the huſband, it could not be concluded that 
there was any intention in the huſband to make 
the mortgage a means of depriving the wife of 
dower (which was a diſtinction, that had been 
attempted to be made, in caſes when the wife 
claimed dower of truſts between truſts deſcend- 
ing and truſts made by the huſband); but 
which inference could not be applied to the 
caſe of a mortgage, becauſe, whether that de- 
ſcended to, or was made by, the huſband, the 
intention with which it was made, was obviouſly 
with a view to raiſe money only, and could 
not, by any argument, be made to ſupply an 
inference, that it was done with a view to pre- 
vent dower: yet the latter circumſtance might 
perhaps be conſidered as deſerving more weight; 
for, if the truſtee, who was himſelf the mort- 
gagee, by miſapplying the perſonal eſtate of the 
teſtator, and the rents and profits of his real 
eſtate, was himſelf the cauſe of the mortgage 
ſtanding out, and made this a reaſon to hold 

back 
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back the conveyance of the legal eſtate, ac- 
cording to the directions of the teſtator, there 
ſeems as much reaſon for the application of the 
rule of equity of con/idering that as done, 
which ought to be done, in order to let in the 
widow in equity, to the ſame degree of title, 
notwithſtanding the mortgage, as ſhe would 
have had, if the truſtee had conveyed the eſtate 
to the huſband at the time directed, as there 
was for the application of it for that purpoſe, 
notwithſtanding a truſt. 


And it is obſervable that, in this point of 
view, the caſes of Banks and Sutton, and Diron 
and Sir George Saville, are perfectly recon- 
cilable, and may ſtand together, the former 
being conſidered as eſtabliſhing the general prin- 
ciple of law, that the wife of one entitled to an 
equity of redemption of a mortgage in fee, ſhall 
not be entitled to dower out of fuch eſtate; 
the latter, as an exception to that general rule, 
as falling under another and diſtinct principle of 
equity. Sed gquaere. 


And that there may be exceptions to this 
rule, as to truſts, is evinced by the reſolution 
in the caſe of Otway and Hud/on (0); in which 

be) Otway v. Hudſon, 2 Vern. 583. N. B. This was a 
caſe of cuſtomary dower. Vid. 2 Atk. 526. per L. Hard. 

| 5 caſe, 
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caſe, tenant in tail of the truſt of a copyhold 
eſtate, having deſired the lord to admit him, 
and being refuſed, and having brought a bill 
againſt the truſtees to have a ſurrender made 
him of the legal eſtate, died, pending the ſuit ; 
and, although the huſband was never ſeiſed of 


the legal eſtate of the copyhold, yet the widow 


was decreed her free-bench; which was a de- 
ciſion contrary to the rule laid down in the prin- 
cipal caſe, but founded upon an equity raiſed 
in favour of the wife; becauſe of the great and 
obſtinate delay of the truſtee, who refuſed, and 
ſtood out a bill requiring him to convey. 


It was formerly a doubt whether (p), upon a 
mortgage in fee, the mortgaged eſtate did not 
become liable to the dower of the wife of the 
mortgagee (q), which occaſioned the introduc- 
tion of long terms for years by way of mortgage, 
with condition to be void upon repayment of the 
mortgage-money; but that doubt hath been 
long fince over-ruled in our courts of equity, 
and it is now clearly ſettled, that an equity of 
redemption 18 not liable to the dower of the 
wife of the mortgagee (7). 


(p) Litt. Sec. 357. 
(2) Black. Comm. 158. 


(r) Hard. 466. Cro. Car. 190, 1. 
CAP. 
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OF MORTGAGES MADE BY THE HUSBAND AND 
WIFE, OR THE HUSBAND ALONE, OF THE 
WIFE'S ESTATES, AND HIS INTEREST IN 
MORTGAGE MONEY DUE TO HER. 


AS the huſband, by virtue of his marriage, 
obtains no other intereſt in his wife's eſtates of 
inheritance, than an eſtate of freehold, in her 
right, for their joint lives in cafe there be no 
iſſue of the marriage, and for his life, as tenant 
by the curteſy, if there be (a); it follows, of 
courſe, that he alone cannot make a valid mort- 
gage thereof, to be binding upon her and her 
heirs, for any longer period (b). And there- 


(a) Co. Litt. 351. 


(5) Bryan v. Woolly, 4 Vin. Abr. 57. pl. 19. Drybutter 
v. Bartholomew, 2 P. Will. 127. 


fore, 
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fore, where one, ſeiſed in fee, in right of his 
wite, of a ſhare of the New River water, joined 
with her, and made a mortgage, by way of leaſe 
for 1000 years, reſerving a pepper-corn rent, by 
deed without fine, and died ; a bill brought by 
the mortgagee to forecloſe, was diſmiſſed by the 
Maſter of the Rolls, ſaying, that a fine might 
be, and uſually was, levied, of New River 
ſhares, and in this caſe, there ought to have 
been one, it being the inheritance of the wife; 
and that, this having been omitted, and the 
leaſe expiring by the death of the huſband, the 
mortgage was alſo thereby determined, and no- 
thing remained to forecloſe. 


And where after marriage the huſband made 
a purchaſe of a copyhold eſtate, and took the 
ſurrender to himſelf, and his wife, and his 
daughter, and their heirs; and he afterwards, 
as being viſible owner of the eſtate, took upon 
him to make a conditional ſurrender by way of 
mortgage to a ſtranger, and afterwards died (c); 
a bill was filed in Chancery againſt the mother 
and daughter to diſcover their title, and to ſet 
aſide their eſtates as fraudulent againſt the mort- 
gagee, who was a purchaſer ; /ed non allocatur, 


(c) Back v. Andrews, 2 Vern. 120. 
for, 
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for, by the Court, the huſband and wife took 
one moiety by intireties, ſo that the huſband 
could not alien or diſþoſe of it, to bind the 
wife, and the other moiety was well veſted in 
the daughter. 


But, if the wife joins in a mortgage of her 
lands and levies a fine thereof, this will be bind- 
ing upon her and her heirs, notwithſtanding 
the coverture. For as, by ſuch proceſs, ſhe 
may - make an abſolute alienation of her real 
eſtate, ſo may ſhe make a conditional one 
thereof. 


And a fine, levied by a femme covert, will 
make a mortgage of her truſt, as well as of her 
legal eſtate, valid Cd). Thus, where the de- 
fendant P, before her marriage, conveyed, with 
her intended and after huſband's privity, the 
premiſes in queſtion to truſtees, in truſt, to pay 
the rents and profits to her ſole and ſeparate 
ule for her life, and, after her deceaſe, in truſt 
for ſuch uſes as ſhe, whether fole or covert, 
ſhould by her laſt will limit and appoint, and, 
for want of ſuch appointment, then to her own 
right heirs for ever. Afterwards, ſhe mortgaged 


(4) Penne v. Peacock et ux. Ca. temp. Talbot 41. 
| 3B part 
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part of the lands to the plaintiff for a term of 
five hundred years, to ſecure the ſum of 
1000/1. and a fine was levied by huſband and 
wife, who both declared the uſes, as to the 
mortgaged premiſes, to be to the plaintiff fos 
ſecuring the principal and intereſt. On a bill 
exhibited, the wife, by order of Court, an- 
ſwered ſeparately ; inſiſting, as to this point, 
that the legal eſtate being in the truftees, the 
parties to the fine had not ſuch an eſtate 
therein whereof a fine could be levied to bar 
her right. But the Lord Chancellor, as to 
this objection, obſerved, it was very well 
known that the operation of fines and re- 
coveries was the fame upon trufts as upon 
legal eſtates, and if fo, it muſt inevitably 
follow, that an eſtate for life limited to the 
wife, remainder to her own right heirs in de- 
fault of any appointment made by her laſt 
will, was diſpoſed of by the fine; and if no 
ſuch remainder had been limited by it, yet as 
the eſtate was the wife's, and moved origin- 
ally from her, whatever was not conveyed 
would have remained in her, and cbnſequently 
been barred: and his Lordſhip decreed the 
truſtees to convey to the plaintiffs the-mort- 
gages. f 

En Where 
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Where a husband, for a valuable conſidera- 
tion, covenanted that his wife ſhould join with 
him in a fine, the Court of Chancery decreed 
the husband to perform it, for that he had un · 
dertaken it, and muſt lie by it if he did not 
perform it (e): becauſe in ſuch caſe it is to be 
preſumed that the husband, where he cove- 
nants that his wife ſhall levy a fine, has firſt 
gained her conſent for that purpoſe, and the 
intereſt in ſuch covenant has been taken to be 


an inheritance deſcending to the heir of the 
covenantee, 


But if it can be made appear to be impoſsible 
for the husband to procure the concurrence of 
his wife (as ſuppoſe there are differences between 
them) ſurely the Court would not decree an 
impoſsibility (/); eſpecially if the husband offer 
to return all the money, with intereſt and coſts, 
and to anſwer all the damages. 


A covenant from the husband and wife, that 
he and his wife will levy a fine, will not be 
binding upon her in caſe of his death. There- 
fore, where one (g) ſeiſed in tail, for valuable 


(e) Barington v. Horn, 2 Eq. Ca. Abr. 17 7. 5 Vin. 
Abr. 547. 15. 3 Will. 189, er Note B. there. 

(f) 14. 

(z) Hody v. Lun. 1 Roll. Abr. 375. Mich. 5. Car. 
1 St. 1 Eq. Ca. Abr. 61. 2. 
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conſideration bargained and ſold to another irt 

fee, covenanting that he and his wife would 

levy a fine for better aſſurance; and it was 

agreed, that gol. part of the conſideration- 

money, ſhould be paid unto the wife upon the 
conuſance thereof. A fine was accordingly ac- 

knowledged by them before a judge on the cir- 
Cult in the vacation, and the gol. paid her, the 
husband being fick in bed; and afterwards, and 
before the enſuing term, he died; whereupon 
the wife ſtopped paſsing the fine, and brought 

a writ of dower. It was held the bargainee had 
no remedy againſt the dowreſs, becauſe it was 
contrary to a maxim in law, that a femme covert 
ſhould be bound without a fine. 


Yet in a ſhort note of the caſe of Baker v. 
Child (i, it is ſaid to have been determined, 
that where a femme covert, by agreement made 
with her husband, was to ſurrender or levy a 
fine, the Court would, by decree, compel her 
to performance thereof, although the husband 
died before 1t was done. 


But Mr. Murray obſerved, in the caſe of 
Thayer and Gould (i), before the Lord Chan- 


(b) Baker v. Child, 2 Vern. 6r. 


(i) 1 Eq. Ca. Abr. 62. Note a. | 
cellor, 
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cellor, Mich. 13 Geo. 2, that, upon looking into 
the regiſter's minutes, it appeared the Court 
made no decree in the laſt caſe, but that it was 


by conſent referred to Mr. Serjeant —_— 
for his arbitration. 


From this reference, however, we may fairly 
conclude, that there were circumſtances in this 
caſe which rendered the deciſion of it doubtful 
at leaſt; as, had it been clear that the Court 
would have releaſed the wife from the agree- 


ment, ſhe certainly never would have ſubmitted 
to an arbitration. 


If a leaſchold eftate of the wife be mortgaged 


by the husband, the equity of pn will 
belong to him, ſurviving her. 


E N was poſſeſſed of a leaſe of lands of the 
demule of the Dean and Chapter of Weſtminſter 
for thirty-one years (|), and married 17, and 
then he and his wife mortgaged their intereſt 
and term of years unto J E, and afterwards, 
and before the day of payment, E A died, and 
I7 the husband paid the money at the day in 
redemption of the mortgage and entered, and 
made his ſecond wife his executrix, and died. 


(4) Young v. Radford, Hob. 3, 
3B 3 And 
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And the queſtion was, whether the executrix 
of the husband or the repreſentative of the firſt 


wife was entitled to the term? and the Court 


of King's Bench were uniformly of opinion, that 
it belonged to the executrix of the husband ; 
the reaſon for which was, that though the leaſe 
was at firſt the wife's, and that the husband was 
poſſeſſed in her right, ſo as though he had pur- 
chaſed the fee ſimple, the leaſe had not been 
extinct, yet by the inter- marriage he had full 
power to alien it, and if he ſurvived his wife, 
he was to enjoy 1t againſt her executors and ad- 
miniſtrators ; ſo here, when he ſurvived, the con- 
dition ſurvived to him, and reſtored him to the 
leaſe in the ſtate as it ſhould have Abbe if it 
had not been aliened. | 


But it ſeems, that if ſhe ſurvived him, the 
equity of redemption would belong to her; for 
the mortgage ſeems to be no alienation, except 
to the extent of the money borrowed. This 
ſeems to be a neceſſary infergnce from the caſe 
put 1 Rolls Abr. 344. G. Pl. 15. If a woman pol- 
ſeſſed of a term takes a husband, and he grants 
the term upon a condition, that if he, his ex- 
ecutors, or adminiſtrators, pays 10. he ſhall re- 
enter, and afterwards he pays the 1ol.: this is 


no diſpoſition, but he ſhall be poſſeſſed in right 


1 1 =o 
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of his wife ; for although he pays the money to 
redeem the term, yet peradventure he received 
the money for the mortgage. 


It ſeems to have been formerly held, that a 
husband could not charge or grant away the 
truſt of a term belonging to his wife (1). Thus 
where the wife had aſſigned her term in truſt for 
herſelf before marriage, and then the husband, 
without the truſtees joining, mortgaged the 
truſt; afterwards, the husband being dead, the 
mortgagee exhibited -his bill to have the land 
conveyed to him, or to be redeemed; and the 
Court diſmiſſed the bill, obſerving that it had 
been the conſtant practice of the Court of 
Chancery, to ſet aſide and fruſtrate all incum- 


brances and acts of the husband upon the truſts 
of the wife's term. 


But the law in this reſpe& hath fince been 
changed (mn); for it was determined in Sir Ed- 
ward Turner's caſe, upon an appeal from a 
decree of the Court of Chancery to the Houſe 


(1) Doyly v. Perſall, 2 Freem. 138. Sc. 1 Eq. Ca. Abr. 
57. 1 Chan. Ca. 225. Mich. 25. Car. 2. 

(m) Sir Edward Turner's caſe, 1 Vern. 7. Trin. Term. 
33. Car. 2. S. L. Gilb. Rep. Eq. 102. 1 P. Will. 258. er 
Tudor and Samyne, 2 Vern. 270. et infra. 


3B4 + 6 
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of Lords, that a term being aſſigued in truſt 
for a woman by a former huſband, and ſhe 
afterwards intermarrying with another huſband, 
who aliened the term, the ſame was well paſſed 
away, and that the huſband might diſpoſe 
thereof; and the Lord Chancellor's decree was 
thereupon reverſed. 


And in the caſe of Pitt v. Hunt, where the 
wife before marriage being poſſeſſed of a long 
term for years (), and A, the perſon who was 
to marry her, being indebted 4oo!. to 7 &, by 
agreement of A and 7 &, made a leaſe to / & 
for ten years to ſecure payment of the 4oo!. 
the lands being then valued at Bol. per annum. 
And by indenture, ſealed in preſence of her 
huſband, aſſigned the refidue of the term to 
friends in truſt, to be at her diſpoſal whether 
ſole or covert (but no other words to exclude 
her huſbanG) ; and ſhe brought in money and 
other eſtate to the value of 600/. She married. 
Afterwards the creditors of the huſband ob- 
tained judgment in debt againſt him; and, on 
a. eri facias, the ſheriffs ſold the reſidue of 
the term, The vendees had a decree againſt 
the truſtees of the wife for the term; and the 


(») Pitt v. Hunt, 2 Chan. Ca. 73. Sc. 1 Vern. 18. 2 
Freem. 78. Mich. Term. 23 Car. 2. 


reaſon 
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reaſon given by the Lord Chancellor was, be- 
cauſe the Lords in parliament had reverſed a 
decree obtained by Lady Turner. And the 
Chancellor held it not fit a decree ſhould be 
one way in parliament, and in another way 
there; but declared it againſt his own opinion. 
And the reporter ſays that the huſband, in 
this caſe, forſook his wife, refufed reconcilia- 
tion, and allowed her nothing, &c. yet decreed 


ut ſupra. 


In the laſt caſe it appears, that Lord 
Chancellor Finch was much diffatisfied with 
the reſolution of the Lords in Sir Edward 
Turner's caſe; for in Vernon it is ſaid, he 
ſeemed to wonder at that reſolution, and ſaid 
it could not amount to an act of parlia- 
ment to change the law; and that although, 
at firſt, there poſſibly was no great reaſon for 
thoſe reſolutions that the huſband could not 
diſpoſe of a truſt for the wife made without his 
privity before marriage, yet, the law being ſo 
ſettled, people made proviſions for their chil- 
dren, according to what the law was then taken 
to be, and now theſe proviſions were defeated 
by this new reſolution. And he commended 
the ſaying of Chief Baron Walker, viz. © It 
is no matter what the law is, ſo as it be known 
what it is.“ 


V3 


And 
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And a covenant by the huſband that he will 
convey a term belonging to his wife, is ſuch a 
diſpoſition thereof as will bind her in equity. 


Thus where 4, being a femme ſole poſſeſſed 
of a long term of years, married with R, who 
| having occaſion for money, borrowed it of C, 
q who was an under-leflee of his wife (o), and 
covenanted that he would grant him another 
leafe of the premiſes, to commence after the 
expiration of the ſubſiſting term, and to con- 
tinue during the time he had any right, &c. 
and died before he had made ſuch leaſe. 
Afterwards a queſtion aroſe between an aſſignee 
of all C's intereſt and 4, who ſurvived her 
huſband, whether the property was changed by 
this covenant ? On the ſide of the wife it was 
"contended, that the covenant was only a bare 
agreement between the parties, and reſted in 
covenant, which could only charge the exe- 
cutors and adminiſtrators of the covenantor, 
and that ſhe claimed in neither of thoſe ca- 
pacities, but by virtue of that right which ſhe 
4 had paramount to that of her huſband ; but 
| on the other fide it was inſiſted, that the cove- 
| nant was a good diſpoſition of this term in 
equity, and that it was not prayed that the 
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wife ſhould be obliged to carry it into execu- 
tion, but that the Court would declare it to 
be a good diſpoſition of the term in equity. 
And ſo it was decreed to be, becauſe the huſ- 
band had a power to diſpoſe of it; and the 
covenant was ſuch a lien as bound the right, 
in whoſe hands ſoever it went. 


And there ſeems to be no difference in this 
reſpect between the caſe of a term for years in 
truſt for a woman, and a term for years in truſt 
to raiſe money for the benefit of a woman 
created before marriage. Thus where 4 made 
a ſettlement, whereby he created a term for 
years in truſt to raiſe 400l. a piece for his two 
daughters (p) ; one of them married B, and he 
and his wife brought a bill, and had a decree 
to have the 400. raiſed and paid. But before 
it was raiſed, B aſsigned the benefit of this de- 
cree in truſt for the payment of his debts, and 
made him executor and died, leaving his wife 
and a child unprovided. The creditors filed a 
bill to have the benefit of this aſsignment ; and 
though it was inſiſted, on the behalf of the 
wife, that there was a difference between a term 
in truſt to raiſe a ſum of money for a woman, 


(p) Walter w. Saunders, 1 Eq. Ca. Abr. (8. et vid. S. L. 
Gilb. Rep. Eq. 102. 


and 
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and a truſt of the term itſelf for a woman; yet 
the Maſter of the Rolls held that this was a 
term for years, and not a ſum of money, and 
therefore not to be diſtinguiſhed from Sir Ed- 
ward Turner's caſe. And he ſaid he muſt 
decree it (though againſt his conſcience), that 
there might be an uniformity of judgments. 


So money ſecured to a woman on mortgage 
of a term for years, or raiſed by ſale of wife's 
term in truſtees, becomes, on payment, the huſ- 
band's (). | 


But it is ſaid to bave been agreed in Sir 
Edward Turner's caſe (7), that where a term 
is aſsigned in truſt for a femme covert by the 
privity and conſent of her huſband, there, with- 
out doubt, the huſband cannot intermeddle or 
diſpoſe of it. 


Accordingly where a femme ſole, being poſ- 
ſeſſed of a brewhoule for: a term of years (s), 
mortgaged it, and afterwards, a day or two be- 


(2) Hob. 3. March 54, 55. Parker v. Wyndham, Gilb. 
Rep. Eq. 102. - 


( 1 Vern. 7. 1 Chan. Ca. 266. 


(-) Draper's caſe, 2 Freem. 29. Sed wid. contra, 1 Roll. 
Abr. 343. F. 5. 7. 
fore 
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fore her marriage, with the privity of her in- 
tended huſband, as appeared by his being a 
witneſs to the deed, made an aſsignment of her 
intereſt to truſtees, in truſt for herſelf for life, 
and then for her ſon by a former huſband ; and 
afterwards married, and her huſband took an 
aſſignment from the mortgagee, and then ſur- 
rendered his leaſe to the reverſioner, and took 
a new leaſe for the ſame term, and died. The 
queſtion was, whether the huſband, in this caſe, 
had power to diſpoſe of the intereſt of the wite 
in this term for years, it being ſettled with the 
huſband's privity ? And it was held clearly per 
curiam, and admitted by both parties, that if 
a femme covert, with the privity of the huſband 
before marriage, doth convey a term for years 
in truſt for herſelf, that is clearly out of the 
huſband's power, and he can neither diſpoſe of 
nor releaſe the intereſt of his wife; and if the 
wife ſhould join in the grant, it would not mend 
the caſe. 


We may obſerve, that in the laſt caſe the 
huſband was a witneſs to the deed; and the 
Lord Chancellor, in the caſe of Pitt v. Hunt, 
ſeemed to think it neceffary that the huſband 
fhould be a party to the deed; for his Lord- 
thip, * the reſolution in Sir Edtoard 
Turner's 
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Turner's caſe, ſaid he thought from thence- 
forth it would not ſerve turn to have the huſ- 
band's conſent or privity to an aſſignment of a 
term in truſt, unleſs he was hkewiſe made a 
party to the aſſignment. 


And in this caſe the Court ſeemed to 
incline to the opinion, that if a femme doth 
ſecretly, without the knowledge of her huſ- 
band, before marriage, convey a term for years 
in truſt for herſelf, that this ſhall be in the 
power of the huſband, ſo as he may either 
grant or releaſe the eſtate of the wife. 


And in the principal caſe (H), though the 
eſtate at law was wholly in the mortgagee, and 


the wife conveyed nothing but an equity in 


truſt; yet, when the mortgagee aſſigned over to 
the huſband, the huſband had it under the 
fame equity as the mortgagee had, and was juſt 


in his place, and no act of the huſband could 


bar the truſtees for the wife and her children 
of their equity. 


And it was decreed, that this new leaſe ſhould 
be aſſigned over to the wife or her truſtees, 
paying to the executor of the hufband the 
mort gage-money. 


n ; () Et Vid. 2 Vez. Jun. 194- 
| But 
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But if a term be aſſigned by the huſband 
after marriage to truſtees, in truſt for the wife, 


this is voluntary, and fraudulent againſt pur- 
chaſers (u). 


And it ſeems that an aſſignment of a term, 
held in truſt for a femme covert by her huſband, 
to a purchaſer for a valuable conſideration, will 
be binding upon her and her truſtee, and that 
ſuch aſſignee is entitled to a decree for an aſsign- 
ment of the legal eſtate to him, and that with- 
out making any ſettlement on the wife. 


Thus where 4, the firſt huſband of B, being 
poſſeſſed for the reſidue of a term of thirty-one 
years (r), conveyed it over to truſtees for the 
ſeparate uſe and benefit of his wife, and ſhe 
married C, a ſecond huſband, who firſt mort- 
gaged the term to D, and then ſold it to E. 
A bill was filed againſt the wife and her truſtees 
to compel them to aſsign over the legal eſtate, 
and ſo it was decreed ; for it was faid, as the. 
huſband may diſpoſe of a term for years, where 
the legal eſtate was in his wife, ſo he may of 
the truſt of a term, without the wife or the 


(«) 1 Chan. Ca. 225. Wike's caſe, Lane 54, 55. 


(x) Tudor v. Samyne, 2 Vern. 270. Et vid. Walter 4 
Saunders, 1 Eq. Ca. Abr. 58. 


truſtees 


523. Vid. Dyer 916, Pl. 13. Contra as to a leaſe. 
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truſtees joining. It was objected, that the huſ- 


band, in this caſe, had made no ſettlement or 


proviſion for the wife; and that, if he was 


plaintiff, the Court would not decree the 
truſtees to aſsign to him, without making ſome 
ſettlement on the wife ; and the plaintiff, who 
derived under the: huſband, could not be in a 
better condition non allocatur. 


And the latter objection ſeems, in the caſe of 
Pitt v Hunt (%, to have been confidered as 
entitled to no weight in ſuch caſe, even in re- 
ſpect of general creditors claiming ſuch term. 


Although, during coverture, any alienation 
of the wife's eſtate of inheritance, either by the 
wife alone, or by the huſband and wife, without 
a fine levied thereof, be void after his death ; 
yet a wife may, by any acts done by her which 
amount in law to a new grant or @ re- ereculion, 
give it a validity. Thus, where a mortgage, in 
the form of a leaſe, had been granted of a femme 
covert's eſtate by the huſband and wife (z), and 


0) Vid. fupra. 744, 5: 
(=) Goodright, leſſee of Carter, v. es Doug. 
Rep. 53. Note 17. Sc. Cowper 201. et vid. Doe v. 
Weller, 7 Durnf. 1 Eaſt Rep. 478. Perkins ſec. 154. Dry- 
butter v. Bartholomew, 2 Will. 127. infra 337. Et wid. 
1- Ch. Ca. 255. 2 Vez. 526, 527. Archer v. Pope, 2 Ves. 


after 
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after the huſband's death, the deed being in the 
hands of the mortgagee, the wife had directed 
the tenants in poſſeſsion to attorn to the mort- 
gagee, had ſettled with him for the balance of 
the rents, ſtyling him mortgagee, and had not 
queſtioned his poſſeſsion for a number of years; 
the Court of King's Bench were all of opinion, 
that the conveyance in this caſe, though in the 
form of a leaſe, was in ſubſtance a mortgage; 
and not being within the reaſon for which leaſes 
by a femme covert were held to be only voidable, 
was abſolutely void on the death of the hut- 
band; but that the acts done by the widow, 
the deed being in the poſſeſsion of the mort- 
gagee, were tantamount to a re- delivery, which, 
without a re- execution, was equivalent to a new 
grant. 


— 


If a femme covert join in levying a fine to ſe- 
cure a mortgage on her eſtate, which mortgage 
afterwards becomes forfeited ; ſhe will not only 
be hable to the payment of the orginal ſum 
borrowed, but if part of that ſum be paid off, 
and then a like ſum taken up, that debt will 
allo attach upon the eſtate. 


Thus, where baron and femme, having occaſion 
to raiſe 4ool. (a), levied a fine of the wife's 


| (a) Reaſon v. Sacheverell, 1 Vern. 41. 
3c land, 


— 
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land, and made a mortgage for the ſame; and 
after the mortgage was forfeited, the huſband 
paid in part of the mortgage-money, and then 
borrowed as much money more of the mort- 
gagee as he had paid in before : it was decreed, 
that the mortgagee, having the eftate at law in 
him by the forfeiture of the mortgage, ſhould 
hold the land againſt the heir of the wife until 
the whole money was paid; and that if the heir 
would not pay in the whole, principal, intereſt, 
and coſts, he ſhould be forecloſed. 


But in another report of this caſe, it is ſaid, 
that the firſt money paid off, viz. the 200. (b), 
was indorſed on the mortgage-deed, and that 
the wite, in preſence of the huſband, made ac- 
count of what was due on the firſt and ſecond 


loan, both being, by agreement, lent on ſecurity 
of the mortgage. 


But no caſe has yet occurred in which it has 
been determined, that where the huſband and 
wife join in a mortgage of her eſtate, that he 
ſhall by his own indorſement charge the eſtate 
beyond the ſum originally borrowed. 


But if the money borrowed on mortgage of 
the wife's land be for her huſband's uſe (e), his 
| ( 2 Ch. Ca. 98. 


(e) 1 Vez. Jun. 18677. 
3 perſonal 
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perſonal eſtate ſhall be firſt applied in diſcharge 
thereof; for the mortgage being originally the 
debt of the huſband, his perſonal eſtate is the 
primary fund to pay it; and the wife, by con- 
ſenting to charge her lands with it, does not 
make it leſs the huſband's debt than 1t was be- 
fore. 


Thus, where a huſband, ſeiſed in right of his 
wife, borrowed 5ool. to ſupply his occaſions (d); 
for ſecuring which, he and his wife levied a fine 
of her inheritance, and raiſed a term of 500 
years, which was limited to the perſon lending 
the money, with remainder to the wife in fee, 
to be void nevertheleſs upon payment of the 
money borrowed with intereſt ; in the deed, the 
huſband covenanted to pay it off. Afterwards 
the huſband made his will, by which he gave 
ſeveral charities out of his perſonal eſtate, and 
then died, without having diſcharged the mort- 
gage, indebted by ſimple contract. The aſſets 
not being ſufficient to pay the mortgage-money, 
and alſo the charities given by the will, the 
widow exhibited her bill to have the former diſ- 


(4) Tate v. Auſtin, 1 Will. 264. Sc. 2 Vern: 63g, et 
Pocock v. Lee, 2 Vern. 604. 2 Atk. 384. Amb. Rep. 150. 
Aſtley v. Earl of Tankerville, 3 Bro. Rep. Chan. 545. 
Baggot v. Oughton, 1 P. Will. 347. 
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charged out of her huſband's perſonal eſtate. 
And ſo it was decreed; for his perſonal eſtate 
would be liable to pay debts, before legacies, 
though left to a charity, they _ ſtill but 


legacies. 


So where 4, and B his wife, made a mort- 
gage of the wife's eſtate, and the huſband co- 
venanted to pay the money, but the equity of 
redemption was reſerved to them and their 
heirs; the huſband died, having made his ex- 
ecutor (e. And the queſtion was, whether 
the mortgage-money ſhould ſtand charged upon 
the land, or the land be exonerated out of the 
huſband's perſonal eſtate ? Et per Curiam, the 
huſband having had the money, is in equity 
the debtor, and the land 1s to be n but 
as an additional ſecurity. 


If a wife joins her huſband, in a fine of her 
jointure, in order to a mortgage or ſecurity, al- 
though there be no agreement that ſhe ſhall 
redeem, yet ſhe is not conſidered in Chancery 
as abſolutely parting with her intereſt //; but 
there reſults a truſt for her, to have her eſtate 
again when the incumbrance 1s paid off, as if it 


(e Pocock v. Lee, 2 Vern. 604. 


(/) 2 Ch. Ca. 99, 100, 162. 
had 
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had been a mortgage on condition, and the 
money paid at the day. 


But if there be a ſettlement made either be- 
fore or after marriage (g), and then ſuch mort 
gage or ſecurity, the huſband will not be an- 


ſwerable to the wife's eſtate for the money 
borrowed. | 


So if the money borrowed were to pay off a 
debt due from the wife dum ſola, the huſband's 
aſſets would not be liable (A). 


Nor- would it make any difference in thefe 
caſes (i), that the huſband gave bond for the 
payment of the money and performance of co- 
venants; for although the creditors may ſue 
him upon ſuch bond at law, a court of equity 
will relieve him, by ordering him to be paid out 
of the wife's eſtate, which tis the finn fund 
to * her debts. 


And it ſeems not neceſſary that it ſhould ap- 
pear upon the face of the deed by which the 


(g) Lewis v. Nangle, Amb. 150. 2 P. Will. 664. n. 1. 
SC. infra. 


(hb) Bid. (i) 1bid. 
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mortgage is created (c), for whoſe uſe the mo- 
ney was borrowed, that may be proved aliunde. 
Thus, in the caſe of Lord Kinnoul v. Money, 
the poſition 1s laid down, that parol evidence 
is admiſſible to prove that the debt, which the 
huſband contracted to pay, was the debt of 


another, not his own; conſequently that his 


perſonal eſtate was not to be charged in favour 
of the heir or wife. And Lord Loughborough, 
Chancellor, in the caſe of Clinton v. Hooper, 
is reported to have ſaid, applying his obſerva- 
tion to a caſe put arguendo by the Solicitor 
General, that if the money raiſed by a mort- 
gage of the wife's eſtate were paid to the wife, 
without writing and with the privity of the 
huſband, and it were made out ſatisfactorily to 
the Court that ſhe could diſpoſe of it as ſhe 
pleaſed, or ſuppoſe ſhe kept it herſelf, ſo as to 
be able to make a will, &c. with all the con- 
ſequential rights of perſonal eſtate; he ſaw no 
reaſon, why the Court ſhould not, proceeding 
upon the ſame principle, declare that the mo- 


ney was not the debt of the huſband. It being 
transferred to her, and ſo as to be attended with 


all the equitable conſequences of ſeparate eſtate, 


(k) Vid. Kinnoul v. Money, cited per Lord Chan. in 
Clinton v. Hooper, 1 Vez. Jun. 186. 7. Sc. 3 Bro. Rep, 
Ch. 201. 
it 
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it never was his, ſo the whole obligation upon 
him would conſiſt in his covenant. 


But Lord Loughborough, Chancellor, in the 
caſe to which alluſion is laſt made, thought that 
parol evidence of a declaration of the wife, 
who had ſubjected her eſtate by joining in a 
mortgage, that it was meant to be a gift to the 
huſband, was not admiſſible. When it was a 
tranſaction purporting, not only by the inftru- 
ments themſelves, hut by all the other evidence, 
except parol evidence, to be a tranſaction to 
raiſe money for the huſband, and he therefore 
bound to pay ; his Lordſhip had great doubts, 
whether it was poſſible to apply parol evidence, 
to that tranſaction itſelf to prove it different. 
If the evidence were, that the wife's debts were 
paid by it, or if any application different from 
paying it to him, his Lordſhip ſaw no reaſon 
againſt admitting her parol declaration to that 
extent. But when he ſaid that, he went far 
beyond all the caſes, which were, where the fact 
was proved, that the money was paid to another 
account, and never did come to the huſband's 


account, becauſe it never was received by him 
at all. 


3C4 And 


— — — — 
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And where the wife had a right to be ex- 
onerated out of the aſſets of her huſband in 
reſpect of money raiſed by mortgage of her 
eſtate (!), and received by him, ſhe was held 
to have barred herſelf by telling the executor 
that ſhe did not mean to claim this right, and 
deſiring he would proceed in paying the legacies; 
and parol evidence was admitted of her de- 


claration to this effect. 


But it was ſaid in the caſe of Tate and Auſtin» 
that all other debts of the huſband ſhould be 
preferred to the debt due to the wife (m). 


If the wife receives ſatisfaction out of the 
perſonal eſtate of the huſband (u), none of his 
creditors have a right to ſtand in the place of 
the mortgagee, as againſt | the real eſtate of the 
wife. 


Vague words, in a ſubſequent aſſignment, 
importing an aſſent from the wife, that, on re- 
demption, the eſtate ſhould be re- aſſigned in 


ſuch manner as either the huſband or wife 


(1) Clinton v. Hooper, 1 Vez. Jun. 173. 
(m) 2 Vern. 689. 
) Per Lord Hardwicke, 1 Vez. 252. 


ſhould 
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ſhould appoint, will not alter the nature of the 
debt, or carry the eſtate to the huſband. 


Thus, where Theophilus Earl of V untingdon, 
and the Counteſs Elizabeth his firſt wife (o), 
mother of the plaintiff, on the 1ſt of Auguft, 
1682, joined in a mortgage of her inheritance 
for 45000. to ſupply his Lordſhip with money 
to pay for the place of Captain of the Band of 
Penſioners, and ſubject to the mortgage which 
was for a term of years, the eſtate was ſettled 
to Counteſs Elizabeth for life, remainder to the 
plaintiff her fon in tail, with a covenant in the 
deed by the late Earl to pay the money, and a 
proviſo that, on payment thereof, the term 
ſhould ceaſe; and on the 5th of the ſame 
month, the Earl, by letter, thanked the Coun- 
teſs for having ſealed the mortgage, and added, 
that the profits of the office ſhould be religiouſly 
applied to pay off the incumbrances. The 
mortgage was ſeveral times aſſigned, and par- 
ticularly in 1683, when the Counteſs joined in 
the aſſignment ; and then the proviſo was, that, 
on payment of the money by them, or either of 
them, the term was to be aſsigned, as they, or 


(o) Coun. Huntingdon v. Counteſs of Huntingdon, 
2 Vern. 437. 1 Eq. Ca. Abr. 62. Ca. 4. Viner, vol. 4. 


p- 69. Ca. 9. vol. 10. p. 345. Ca. 17. 1 Brown's Parl. 
Ca. 1. 


2 either 
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either of them, ſhould direct or appoint. When 
money came in, the Earl paid off the mortgage, 
and took an aſsignment thereof in truſt for 
himſelf; afterwards the Counteſs died, and he 
married a ſecond wife, one of the defendants, 
and he died, having, by will, deviſed his per- 
ſonal eſtate, together with the benefit of this 
mortgage, to a truſtee in truſt, for younger 
children, which he had by his ſecond wife. 


On a bill exhibited by his ſon by the firſt 
wife, claiming, as her heir, to have the mort- 
gage aſsigned to him, the Lord Keeper Wright 
refuſed to make ſuch decree, unleſs, .upon the 
uſual terms of redemption, on payment of prin- 
cipal, intereſt, and coſts, diſcounting profits, 
But this was reverſed upon appeal to the Lords 
in Parliament, and an affignment decreed pe- 
remptorily to the plaintiff. 


Where a femme covert, being a jointreſs (p), 
created a term for years out of her eſtate for 
life, it was held, the reverſion, veſting in her, 
would attract the redemption. Thus, where 
the defendant, having a jointure of 1000. per 
annum out of ſome houſes in London, which 


(p) Brend v. Brend, 1 Vern. 213. 


were 
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were burnt down, joined with her huſband in 
borrowing 15001. to build upon the ground; 
and, to ſecure the ſame, levied a fine /ur con- 
ceſſit for 99 years, if ſhe lived ſo long, and a 
deed was afterwards made between the conuſee 
and the husband, wherein the husband cove- 
nanted to repay the mortgage - money with in- 
tereſt, and the equity of redemption was limited 
to the husband and his heirs, but the wife was 
no party thereto; the husband, having ex- 
pended three or four thouſand pounds in build- 
ing upon this ground, died; and the queſtion 
was, whether the jointreſs, or the heir of the 
husband, ſhould redeem? And it was decreed 
in favour of the former, for that the wife was 
no party to the deed of re-demiſe, by which 
the redemption was limited to the husband, and 
the wife being a jointreſs, and having granted a 
term for years only out of her eſtate for life, 
there veſted a reverſion in her, which natural! 
attracted the redemption. 


But, in the laſt caſe, as reported by the name 
of Brond and Brond, 2 Ch. Ca. 98, it is ſtated, 
that there was an agreement, that ſhe ſhould 
not be prejudiced, but ſhould redeem, paying 
the intereſt of the money borrowed (9); and 


(2) Brond v. Brond, 2 Ch. Ca. 98. 
that 


— — — ä—— —— ² — — 
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that the Court reſolved, that the wife, having 
ſuffered the repreſentatives of the husband to 
remain in poſſeſsion and pay off his debts, with- 
out exhibiting, her claim for a long period of 
time, ſhould not be allowed any profits received 
by the husband's repreſentatives, but from the 
time of the bill exhibited, which was the firſt 
notice to them of ſuch agreement. 


If a woman, entitled to a mortgage, marry, 


and thereupon the husband, in conſideration of 


her fortune, make a ſettlement of his own eſtate 
upon her, although there be no particular agree- 
ment for the purpoſe, yet he will be conſidered 
as a purchaſer thereof; and if he die, ſhe living, 
it will go to his executors, and will not ſurvive 
to her. is 


Thus (7), where on the marriage treaty of 
Lord Hereford, with the defendant his Lady, 
they being both infants, an a& of parliament 
was procured for ſettling a jointure in bar of 
dower, wherein jt was provided that, if ſhe, 


'-when of age, did not ſettle her lands, part of 
the jointure ſhould ceaſe, and nothing was ſaid 


(r) Blois and Martin, Executors of Lord Hereford, v. 
Lady Hereford, 2 Vern. 501. Sc. 1 Eq. Ca. Abr. 68. 4. 


as 
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as to the perſonal eſtate; but, upon the treaty, 
enquiry was made what was her portion or for- 
tune, and a particular given in of what her 
perſonal eſtate amounted to, wherein inter 
alia) mention was made of a mortgage for 
130ol. taken in Lady Bacon's name. Lady 
Bacon dying, made her three daughters exe- 
cutrixes, and their huſhands gave a declaration 
of truſt that half belonged to Lady Hare, and 
half to Lord Viſcount Hereford. A ſettle- 
ment was made by the defendant, after ſhe 
came of age, purſuant to the marriage agree- 
ment, and then Lord Hereford died, having 
made the plaintiffs his executors. The queſtion 
was, Whether this money ſhould go to the 
plaintiffs, or ſhould ſurvive to the wife as a 
Choſe in action? The Lord Keeper, in deter- 
mining, obſerved, that he laid no ſtreſs upon 
the declaration of truſt; putting that out of 
the caſe, the law of the Court would preſume a 
promiſe; and, in all caſes where there was a ſet- 
tlement equivalent, it would be intended the 
huſband was to have the portion; the wife 
ſhould not be permitted to have her fortune 
and jointure both, and the rather, in this caſe, 
| becauſe it was a truſt, and the huſband could 
not come at it ſo as to _ the property, 


with- 


766 Oo MORTGAGE OF A WIFE'S ESTATE, 


without the aſſiſtance of a Court of Equity; 
and the defendant was condemned in coſts. 


| But Lord Hardwicke obſerved {s), upon 
| this head of equity, in his judgment in the 
caſe of Lanoy v. Duke of Athol, that all the 
| caſes to which this principle had been applied, 
| were upon ſettlements made before marriage, 
| and that he could not find a caſe fo deter- 
| mined, where it was a voluntary ſettlement 
after marriage. And his Lordſhip, in that 

caſe, in which a ſecond ſettlement had been 

made after marriage on an acceſſion of fortune 
| to the wife, held, that the huſband was not 
| thereby a purchaſer of that acceſſion of for- 
ap tune ; and the ground he'went upon was, that 
| there was xo contract on the part of the wife; 
| for ſhe was incapable of contracting herſelf, 
: neither had ſhe a father or guardian to con- 
tract for her (. 
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It ſeems that, in ſuch caſes, the quantum 
of benefit the wife receives by virtue of the 


— — — 


(s) 2 Atk. 444. 
(:) Et vid. Tomkins v. Ladbroke, 2 Vez. 595. If the 
abquiſition be great, and the ſettlement diſproportionate, 
| a court of equity will, nevertheleſs, require her property 
| te be ſgttled, Er Burdon v. Dean, 2 Vez. Jun. 607. 


ſettlement 
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ſettlement is immaterial ; ſuch caſes proceed- 
ing upon the ground of equality; there being 
a ſettlement made by the huſband on his wife, 

whereby he becomes a purchaſer of her for- 
tune; and therefore, on the one hand, as ſhe 
is to have the proviſion made by the ſettle- 


ment, ſo, on the other, he ſhall have her whole 
portion. 


And it is not neceſſary that there ſhould be 
a ſettlement of any eſtate by the huſband upon 
his wife (u); if ſhe have a proviſion, in caſe 
ſhe ſhould ſurvive him, out of her own eſtate, 
that will entitle him to the remainder of her 
fortune, although nothing moves from him ; 
for it is ſufficient that ſuch is the agreement 
of the parties; becauſe, if he reduces in into 
poſſeſſion during the coverture, it will be his 
abſolutely, and he might releaſe it. If there 
be no agreement, the law, which gives her 
the chance of ſurvivorſhip, muſt take place, 
but ſhe waves that chance by an expreſs agree- 
ment of having ſo much at all events; and 
the huſband's departure from that abſolute 
right which the law gives him over the whole, 
either by reducing ſuch debt into poſſeſſion, 
or by releaſing it, is of itſelf a ſufficient con- 
ſideration. 
() Ca. T. Talbot, 169, 170. 
| But 
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But as the laſt-mentioned ca/es reft upon 
ils being the expreſs agreement of the parties(z), 
the principle will not apply where the wife 1s 
an infant at the time of ſuch ſettlement, or 
where the ſettlement is made after marriage; 


for in ſuch caſes the wife is incapable of con- 
tracting. 


But if a ſettlement, made before marriage, 
be expreſsly made in conſideration of part of 
the wife's property only, that will deſtroy the 
preſumption that 1t was made in contemplation 
of the whole of her fortune ; and, in ſuch caſe, 
1 apprehend, what is not ſpecifically conveyed 
to the huſband will ſurvive to the wife. 


Thus (y), where on the marriage of the 
plaintiffs father with the defendant, who had 
a portion of 3ool. in her brother's hands, ſe- 
cured by his bond, a farm was ſettled upon 
the defendant for her jointure, expreſsly in 
conſideration of 1007. paid for her marriage 
portion; the huſband afterwards dying indebt- 
ed by bonds, wherein he and his heirs were 
bound, and actions being brought thereupon 


(x) Vid. 2 Atk. 448, 449. 
O) Cleland v. Cleland, Pre. Ch. 63. Sc. 1 Eq. Ca. 
Abr. 70. 14. 


againſt 
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againſt the plaintiff, as his heir, to ſubje& the 
real eſtate deſeended to the payment thereof, 
he exhibited his bill to have the remaining 
200l. of the portion, which was unpaid, ap- 
plied in diſcharge of the debts: It was pre- 
tended by the defendant, that there was but 
tool. of her portion to be paid; and that it 
was agreed by her huſband and herſelf before 
marriage; that the remaining 200/. ſhould bs : 
her's; and beſides that her huſband being dead, 
and this being a debt to her, not diſpoſed of; 
it did by law belong to her. But, for the 
plaintiff, it was ſaid to have been expreſsly 
agreed before the marriage; that the remaining 
2001. of her portion ſhould be applied to pay 
the huſband's debts; if there was occaſion: 
Neither of the agreements were well proved. 
The Maſter of the Rolls decreed the 200. to 
be applied towards payment of the huſband's 
debts; but, on appeal to the Lord Chancel- 
lor, his Lordſhip was of opinion, that as the 
caſe was, unleſs there was an agreement that 
the huſband ſhould have the 200. it would 
ſurvive to the wife, and therefore his Lordſhip 
directed an iſſue as to this point. | 


And if (z), on the marriage, there be an 


(z) Meredyth v. Wynn, Prec. Ch. 312. Gilb. Eq. Rep. 
70. 1 Eq. Ca. Abr. 70, 15. 
| 3 D agreement 
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agreement made in conſideration of the wife's 
portion, to make a ſettlement upon her for a 
jointure, and to ſettle lands upon the children 
of the marriage, and the wife dies before the 
ſettlement can be made, yet her portion ſhall 
go to the huſband or his repreſentatives, and 
ſhall not ſurvive to the repreſentatives of the 
wife; for he, being in no default, ought not to 
ſuffer by the act of God. 


But (a), in ſuch . caſe, where a wife ſur- 
vived her huſband, who, it was alledged, had, 
in conſideration of her fortune, which he ex- 
pected to receive (and which was repreſented 
to conſiſt of lands and money on bond, and 
to be of the value of 5ool.) ſettled upon her 
jointure of 450. per annum; the wife alledging 
the jointure fell ſhort of what, by the mar- 
riage agreement, it ought to have been, and 
no fine having been levied, nor aſſignment 
made of the bonds, the Court diſmiſſed a bill 
brought by the huſband's creditors to ſubject 
her property to his debts; ſaying, that the 

widow had, the title in law to the lands, and 
the ſecurities remaining unaltered, and being 
hs in action, the benefit whereof ſurvived 


(a) Liſter v. Liſter, 2 Vern. 68. SC. 2 8 102. 
1 Eq. Ca. Abr. 68. 3. 


o 


AND THE HUSBAND'S INTEREST, &c. 771 


to her, equity would not interfere to wreſt them 
from her. | 


If a femme cove#t be a mortgagee, her huſ- 
band, by virtue of the marriage, will be en- 
titled to the mortgage as a choſe in action, 
though there be no ſettlement ; and, if it be 
reduced into poſſeſſion in his life, it will go to 
his executors, and not ſurvive to his wife. 
The caſe of Parker v. Wyndham (b), as to 
this point, was attended with circumſtances 
peculiarly ſtriking. It was thus: Mrs. Anne 
Aſhe, being entitled to the ſum of 5 fl. ſe- 
cured to her by a mortgage for years taken in 
the name of truſtees, and likewiſe to 3000l. 
ſecured in the ſame manner, taken in her own 
name, and to other perſonal property, became 
a lunatic; and, on a commiſſion of lunacy 
iſſued out for that purpoſe, the cuſtody of her 
perſon and eſtate was committed to one of the 
defendants. Some time after, Philip Parker, 
the plaintiff's brother, by ſome contrivance, 
got at the lunatic and married her, without 
making any ſettlement or proviſion for her. 


(%) Parker v. Wyndham, Pre. Chan. 412. Gilb. Rep, 
Eq. 98. 102. And this caſe was approved by Lord Hard- 
wicke, in the caſe of Garforth v. Bradley, 2 Vez. 676. 
Ee ſee three obſervations on this ſubject. 


3D 2 Parker 
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Parker and others were afterwards committed 
by the Court to the Fleet, and it was ordered, 
at the ſame time, that all the deeds and ſe- 
curities relating to the lunatic's fortune, and 
alſo her jewels, &c. ſhould be brought and 
lodged with one of the Maſters of the Court, 
in order to ſecure ſome proviſion for the wife 
in caſe ſhe ſhould ſurvive her huſband, and 
likewiſe for the children of that marriage, in 
caſe there ſhould be any. Some time after- 
wards, on Mr. Parker's application to the 
Court, by petition, to have the commiſſion of 
lunacy ſuperſeded, it was ſo directed; but, in 
regard Mr. Parker's eſtate was much incum- 
bered, and he had made no ſettlement on his 
wife, it was, at the ſame time, ordered that ſo 
much of the 5 500. as was neceſſary, ſhould be 
applied towards diſencumbring his eſtate, and 
the reſidue laid out in a purchaſe of lands, 
which, together with ſo much of Mr. Parker's 
eſtate as would make up 5o0l. per annum, was 
to be ſettled in ftri& ſettlement, and the reſt 
of his lady's fortune was to be paid and deli- 
vered to him. Mr. Parker never complied 
with any part of this order, but, being in- 
debted to one Goodinge in a conſiderable ſum 
of money, Goodinge brought his action againſt 
him, recovered judgment, and took out a # 

x ; fa. 
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fa. and thereupon the mortgage of 3ooo!l. was 
ſold by the ſheriff, and the debt paid. After 
this, Mr. Parker, being indebted to the plain- 
tiffs, his ſiſters, in about 2o000/. each, given 
them for their portions, did, by. indenture 
taking notice thereof, aſſign the 55001. mort- 
gage, and all ſecurities taken for the fame, 
and alſo all other the fortune and portion be- 
longing to him in right of his wife, to truſtees, 
in truſt, in the firſt place, to pay thereout to 
the plaintiffs their portions, and then, in truſt 
for himſelf, his executors and adminiſtrators, 
Some time afterwards the 5 5001. was paid in, 
and Mr. Parker not having complied with the 
terms of the laſt order, that ſum was again 
placed out at intereſt on a ſecurity taken in the 
name of a junior Maſter of the Court; ſubſe- 
quent to which, Mr. Parker died inteſtate and 
without iſſue, and in about two years Mrs. 
Parker died likewiſe inteſtate and without iſſue. 
Whereupon the plaintiffs, who were ſiſters and 
heirs at law to Mr. Parker, and alſo creditors 
as above-mentioned, took out letters of admi- 
niſtration to Mrs. Parker, the wife, and brought 
a croſs bill to have the fortune and ſecurities 
delivered over to them. 


3D 3 And 
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And the Court reſolved (c), that as' to the 
marriage, it was then out of the caſe, and that 
the order of the 19th of March was likewiſe 
to be laid aſide; for as the huſband, if he had 
complied with the terms of that order, would 
have been a purchaſer of his wife's fortune, 
ſo he, not having complied with it, it was 
juſt as if no ſuch order had been made; that 
the wife being now dead, and no children 
left, the reaſon for this Court's interpoſing 
was at an end, and then, as to the 5500. 
that being paid in during the coverture, was 
the huſband's money, and the property abſo- 
lutely veſted in him by law. That although 
the Court had thought fit to lay their hands 
on it, and had power ſo to do, it having been 
paid into the Maſter's hands, yet that was only 
in the nature of a caution till the huſband 
ſhould make ſome proviſion for his wife, which 
being then unneceſſary, equity would follow 
the law and give it to the huſband's repreſen- 
tatives, to whom it belonged. As to the three 
thouſand pounds, that being ſold by the ſheriff 
on a fi. fa. before the huſband's aſſignment, 


the fale muſt take place againſt the aſſignment, 


(c) Et wid. Cleland v. Cleland, Blois & Martin, v. 
Lady Hereford. Supra. 
| | | though 


— 
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though perhaps the plaintiff might have an 
equity to the remainder, after payment of 
Goodinge's debt; for the huſband might aſſign 
over a term on mortgage for years, which he 
had in right of his wife, and fo he might like- 
wiſe the truſt of ſuch term, and it would prevail 
againſt the wife although the ſurvived (d). 


If the wife die poſſeſſed of a mortgage, and 
the huſband ſurvive, it will veſt in the huſ— 
band, by virtue of the ſtatute of diſtribu- 
tions (e), for the provi/o therein, ſaying, © that 
the ſtatute ſhall not extend to the eſtates of 
femme coverts that die inteſtate, but that their 
huſbands may have adminiſtration of their per- 
ſonal eſtates, as before the making of the act,“ 
was made in favour of the huſband, and not 
to his prejudice; ſo that it was intended by 
parliament, that the huſband ſhould be within 
the ſtatute of diſtribution, ſo as to take the 
wife's choſes in action as to his benefit, but 
ſhould not be within the fame, as to his pre- 
judice; and this is upon good reaſon ; for were 
the conſtruction to be otherwiſe, the huſband 
of the wife inteſtate would be in a worle caſe 
than the next of kin, though ever fo remote, 
which was not the intent of the ſtatute. 
| (4) Boſvil v. Branden, 1 Will. 458. Infra. 778. 


(e) Vid. 1 P. Will. 382. 29 Car. 2. 
3D 4 The 
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The huſband muſt actually reduce a mort: 
gage to which he is entitled in right of his wife 
into poſſeſſion, by procuring payment thereof; 
or an alienation of it by him will not be binding 
upon her after his death, wnle/s it be made for a 
valuable confideration ; for if it be otherwiſe, 
and he die, ſhe ſurviving, ſuch mortgage will 
go to her as a cho/e in action, and not to his 
executor. 


Thus where the plaintiff's teſtator having 
married the ſiſter of the defendant /), whoſe 
portion was ſecured to her by a mortgage in fee 
of part of the defendant's eſtate, after marriage 
made an aſſignment of his intereſt in the mort- 
gage; and, by articles between him and ſeveral 
truſtees therein named, the money was to be 
called in and inveſted in land, to be ſettled to 
the uſe of the huſband and wife and their ifſue, 
remainder to the right heirs of the huſband. 
The huſband and wife being both dead without 
iſſue, the plaintiff claimed the benefit of the 
mortgage by yirtue of the articles, as entitled 
under the huſband. But the Court diſmiſſed 


the bill, becauſe the mortgage being but in the 


nature of a choſe in action, the huſband had not 


% Burnet Arm. v. kinnaſton, 2 Vern. 401, et 2d. S. L. 
Pre. Ch. 118. 3 P. Will. 200. 


an 
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an abſolute power over it, but only a right to 
reduce it into poſſeſſion, which not having done, 
his aſſignee ſtood but in the place of the huſ- 
band, and could have no greater right or power 
than the huſband himſelf had, and that was only 
to reduce it into poſſeſſion in his life-time, and 
he having neglected ſo to do, it ſurvived to the 
wife, notwithſtanding the articles, and muft gg 
to her adminiſtrator. 


But it ſeems reaſonable to preſume (g), that 
if the huſband brings an ejectment, and gets 
into poſſeſſion of an eſtate mortgaged, a volun- 
tary aſſignment of the mortgage by the huſband 
would alter the property ; 'for that caſe appears 
to be in a great degree analogous to the caſe of 
an extent on the wife's judgment, which clearly 
is ſuch a poſſeſſion of the debt, as veſts it in the 
huſband to diſpoſe of at his will and pleaſure. 


Although a mortgage, to which the huſband 
is entitled in right of his wife, will ſurvive 
to her in caſe of his death as againſt his executors 
or aſſignees to his uſe; yet if his creditors get 
poſſeſſion thereof, and thereby oblige her to ap- 
ply to a court of equity for aid, the court will 


2) Vid. 3 P. Will. 200. 
i; not 
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not interpoſe its authority to take the benefit 
from them. 


Thus where a femme ſole (i), mortgagee in fee 
for 800l. had married a tradeſman who became 
a bankrupt, on a commiſſion of bankruptcy 
being taken out againſt him, the commiſſioners 
had aſſigned over all his eſtate, real and perſonal, 
which included this mortgage. Afterwards, 
the huſband being dead, and the writings relating 
to the mortgage being in the aſſignee's hands, a 
bill was brought by the widow of the bankrupt 
againſt the aſſignees for them, and to have the be- 
nefit of the mortgage. But it was held by his 
Honor, the Maſter of the Rolls, that the widow 
being plaintiff againſt the aſſignees, ſo that ſhe, 
and not they, ſought aid in equity, and there 
being in the mortgage deed acovenant to pay the 
mortgage - money to the wife, this debt or cho/e in 
action was well aſſigned by the commiſſioners to 
the aſſignees, and veſted in them; and if the 
right to the debt was veſted in the aſſignees, as 
plainly it was, the legal eſtate of the inheritance 
of the lands in mortgage continuing in the wife 
was not material, it being no more than a truſt 
for the aſſignees. For the truſt of the mortgage 


() Boſvil v. Branden, 1 P. Will. 458. Supra. 356. Et. 
vid. Lord Carteret v. Paſcal, 3 Will. 197. 


muſt 
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muſt follow the property of the debt, elſe the 
mortgagor would be in a very hard caſe, 
namely, liable to be ſued by the aſſignees of the 
commiſſioners upon the covenant, and alſo in an 
ejectment by the wife of the mortgagee, where- 
as the latter ſuit would be enjoined in equity. 


But if there had been any articles before the 
marriage (z), purporting that this mortgage- 
money ſhould have continued in the wife as her 
proviſion, or ſhould have been aſſigned in truſt 
for her, they would have been a ſpecific lien 
thereupon, and have preſerved it from the bank- 
ruptcy, 


In the laſt caſe, the Maſter of the Rolls ob- 
ſerved, that it might have been a matter of dif- 
ferent conſideration, if the aſſignees had been 
plaintiffs in equity, and deſired the aid thereof 
to ſtrip the widow of all that ſhe had, towards 
the doing of which, equity would hardly have 
lent any aſſiſtance; becauſe the aſſignees, claim- 
ing under the bankrupt huſband, could be in no 
better plight than the huſband would have been; 
and if the huſband had in equity ſued for the 
money (5), or elſe prayed that the mortgagor 


(i) 1 P. Will. 459. Bennet v. Davis, 2 P. Will. 316. 
Jide Jacobſon, et al. v. Williams, 1 P. Will. 382, 
Vilb. Eq. Rep. 140. Vid. Moor v. Mycault. Pre. Ch, 22. 


might 
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might be forecloſed, equity, probably, would not 
have compelled the mortgagor ts pay the money 
to the huſband, without his making ſome pro- 
viſion for his wife; or at leaſt the wife, by an 
application to the Court againſt the huſband 
and the mortgagor, might have prevented the 
payment of the money to the huſband, unleſs 
ſome proviſion had been made for her. 


But even in that caſe, I ſhould apprehend (4), 
that if the huſband was living, the aſſignees of 
the bankrupt would be allowed the intereft of 
the mortgage during his life, becauſe to that ke 
would have been entitled. 


It appears from the ſurpriſe and diſapproba- 
tion expreſſed by Lord Chancellor Finch (1), in 
the caſe of Pitt v. Hunt, at the reſolution of the 
Houſe of Lords, in Sir Edward Turner's caſe, 
that previous to that determination, it had been 


held as clear and ſettled law, © that the huſband 


could not diſpoſe of property held in truſt for 
his wife, exiſting without his privity, and not 


created fraudulently, before marriage.” And it 
ſeems till doubtful, at leaſt, to what extent the 


(4) Lide Jacobſon, er al. v. Williams, 1 P. Will. 382. 
Gilb. Eq. Rep. 140. Vid. Moor v. Mycault, Pre. Ch. 22. 
Y Vid. 1 Vern. 18. ſapra. 745. 

| 2 5 aſſign- 
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aſſignment of the huſband of the wife's equita- 
ble intereſt, except in a caſe of the truſt of a 
term for years of land, is binding upon her. 


It is the conſtant practice of the Court of 
Chancery to oblige a huſband, who comes into 
equity for his wife's per/onal property (mJ, or 
any thing he claims in her right, jure mariti, ta 
make a ſettlement upon his wife by way of 
jointure, or to ſecure a maintenance for her in 


caſe ſhe outlives him, and the Court will not in- 


terfere till that be done, not even where ſhe is a 
party to the ſuit. And it will make no differ- 
ence, though there be other proviſions for the 
wife's ſeparate uſe before marriage, yet if a great 
acceſſion afterwards comes, the Court will not 
fuffer the huſband to exhault it (). 


And a court of equity, where it was in proof 
that a huſband had ill treated his wife, decreed 
the intereſt of money, part of her portion, to be 
paid her for her ſeparate maintenance (o). 


And 1t has been ſettled by a varicty of caſes, 
that where property of the wife is in the hands 


(mz) Nels. Chan. Rep. 377. Skinn, 288.92 Vern. 494. 
Lupton and Tempeſt, 2 Vern. 626. 2 Vez. 562. 

(z) Per Lord Hardw. 2 Vez. 595. Burdon v. Dean, 2 
Vez, Jun. 607. J 


(% Lady Oxenden v. Sir James Oxenden, 2 Vern. 493. 
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of truſtees or in a court of equity, and cannot 
be attained but in equity, aſſignees at law, or 
aſſignees of the huſband's general property, have 
not a better intereſt than he has (p); and there- 
fore ſuch court will not extend its arm to give 
ſuch general aſſignees any part of the wife's pro- 
perty which they cannot come at without the- 
intervention of the court, unleſs they offer a 
conſideration by way of allowance out of it for 
her. Such court conſidering property the huſ- 
band takes in right of his wife, as 1n itſelf a pro- 
viſion for the maintenance of both by a title that 


gives him and her a joint enjoyment. 


Upon this ground a court of equity refuſes 
its aid to aſſignees of a bankrupt, to enable 
them to procure truſt money, which they can- 
not come at, but by application to ſuch court to 
act againſt the truſtees, unleſs they offer to make 
a reaſonable and proper proviſion thereout for 


her (q). 


(% Vid. Hall v. Montgomery, 4 Bro. Rep. Chan. 339. 


2 Vez. Jun. 191. 
(7) Boſvillew. Brandon, 1 P. Will. 458. Ex parte Coyſe- 


| game, 1 Atk. 192. Grey v. Kentiſh, 1 Atk. 180. Jacobſon 


L. Williams, 1 P. Will. 383. Worral v. Marlar, 1 P. Will. 
4th Edit. 459. (n. 1.) Oſwell v. Probert, 2 Vez. Jun. 680. 
Burdon v. Dean. 2 Vez. Jun. 607. Freeman v. Parſley, 3 
Vez. Jun. 421. Pringle v. Hodgſon, 16%. 618. 


Thus, 
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Thus, where 4 married B, who became a 
bankrupt (7), and at the time of his laſt exa- 
mination, he delivered up, with the reſt of his 
eſtate, a bond which was given to A, in truſt 
to ſecure the payment of an annuity of 4ol. a 
year to 4, during the joint lives of herſelf and 
another perſon. She brought a portion of 500/. 
to the bankrupt, and had nothing to ſubſiſt on 
but this annuity, -and prayed by her petition, 
that the aſſignees might deliver the bond to her 
truſtee, and that the arrears of the annuity and 
all future payments might be paid to her. And 
the Lord Chancellor ordered accordingly, con- 
ſidering the creditors as ſtanding in the place of 
the huſband, and not entitled any more than 
he would have been, in caſe he was no bank- 
rupt, to the annuity without making a pro- 
viſion for her. 


In this caſe, Lord TTardwicke ſeems to have 
conſidered this annuity as no more than a fair 
proviſion out of the wife's portion. 


And the ſame principle applies to truſtees of 
the property of a perſon whoſe wife is entitled 
to perſonal property, ſo predicamented, under 
a general aſſignment. | 


(] Bx parte Coyſegame, 1 Atk. 227. 1 Co. Bank, Laws, 


$33; 
Thus 


784 OF MORTGAGE OF A WIFE'S ESTATE, 


Thus where a ſum of money was deviſed in 
truſt to be placed out at intereſt /s), and the 
intereſt to be paid after the death of the teſta- 
tor's niece & 7, without leaving children to the 
defendant C M, during her life, and after her 
deceaſe the principal to go to her children. S 7 
died in the life of the teſtator, without children. 
The huſband of C M being indebted to ſeveral 
perſons, made a general aſſignment to the plain- 
tiffs as truſtees of his ſtock in trade, debts, and 
other effects whatſoever in truſt for themſelves 
and the reſt of the creditors. Afterwards the 
plaintiffs filed their bill againſt the original 
truſtees of the money and againft C M, and 
her huſband praying to be paid the intereſt and 
dividends on theſe truſt monies, until they ſhould 
have been paid their full demands. The queſ- 
tion was, whether the plaintiffs were entitled to 
theſe dividends without making a proviſion for 
C for life. Et per, his Honor, the Maſter of 
the Rolls. This is a general aſſignment by M 
of all his effects to the plaintiffs in truſt for his 
creditors. And it comes to this, whether the 
aſſignees are entitled to the intereſt of the funds 
for the life of the wife. The aſſignment, in this 
caſe, being equivalent to an aſſignment in law 
by bankruptcy, I cannot ſee why the court 


(-) Pryor v. Hill, 4 Bro. Rep. Chan. 139. 
ſhould 
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ſhould not admit the ſame equity of calling on 
the aſſignees, to make a proviſion for her. The 
aſſignees are not entitled to the annuity without 
making ſuch proviſion. If the parties cannot 
agree, I can only ſay, I cannot aſſiſt the aſſignees- 
to get it without their making a proviſion. 


So an aſſignment of all the wife's property to 
a Creditor of the huſband, would not be aided in 
equity, unleſs ſome proviſion were thereout 
made for her. 


This point occurred in the caſe of Jeroſon 
and Mowl/on (t). There married a lady, en- 
titled under her father's will to one fifth part of 
his whole eſtate, conſiſting of two freehold 
| houſes; &c. which was directed to be turned into 
money, but made no proviſion for her by way of 
ſettlement. Soon afterwards, V made an aſſign- 
ment of all the ſhare, which in the right of his 
wife he was entitled to in her father's perſonal 
eſtate, to-a bond creditor, and at a ſubſequent 
period made a ſecond aſſignment of his wife's 
ſhare to truſtees, for the benefit of all his credi- 
tors in general. During this period, the wife 
was under age, and the executors did no act to 
ſettle, or make any diviſion of the father's perſo- 


() Jewſon v. Moulſon, 2 Atk. 418, 
3 E nal 
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nal eſtate. The queſtion was, whether the 
| wife, who was totally unprovided for, ſhould not 
have a maintenance ſecured to her out of her 
ſhare of her father's perſonal eſtate, before it 
was applied in payment of the bond creditor, 
Il and the reſt of the creditors of the husband ? 
1 and Lord Hardtwicke ſaid, as to the laſt of theſe 
| | aſſignments, it did not differ from the caſe of 
ki aſſignments of bankrupts; for it was in the caſe 
of a failing man, and fell exa&ly under the ſame 
reaſoning of an aſſignment of a bankrupt's 
effects for his creditors in general; becauſe here 
he aſſigned all his right, title, &c. and conſe- 
quently, it was exactly upon the ſame footing. 


As to the firſt aſſignment to the bond credi- 
tor (4), to be ſure, that was different from the 
other, and hikewiſe differed in ſeveral circum- 
ances from all the caſes decided. 


In the firſt place, here was a mixed fund (x), 
ariſing out of real as well as perſonal eſtate; 
for though the father indeed, by his will, di- 
rected the eſtate to be ſold and turned into 
money, yet all the children together, when they 
came of age, might have ſaid to the truſtees of 
the will, let us take the real eſtate as it 1s, not- 


(z) Jewſon v. Moulſon, 2 Atk. 418. (x) Lid. 
with- 
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withſtanding the teſtator directed it to be ſold. 
Beſides, the wife was an infant when ſhe marri- 
ed, and likewiſe during all theſe tranſactions; 


and, conſequently, a particular object of the care 
of that Court: 


Beſides too (), this was not an aſſignment of 
a term for years, or a ſpecific thing, but an 
aſſignment at once of all her fortune, and which 
the husband could not reduce into poſſeſſion, 

without the aſſiſtance of the Court of Chancery, 
neither had there been any diviſion made, or 
even an account taken of the teſtator's eſtate, 
which could bind the parties. ; 


The truſtees themſelves (2), though willing 
to have joined with the husband, could not have 
bound the wife, as ſhe was an infant, and as 
there was likewiſe a clauſe of ſurvivorſhip'in the 
will; and therefore there was no poſſibility of 
coming at the fortune, without the aid of Chan- 
cery; for that reaſon, the bond creditor muſt 
be preſumed to have known all the circum- 
ſtances of this ſecurity, and what the rule of 
equity was, in regard to proviſions to be made 
for a wife out of her fortune. 


O) Jewſon v. Moulſon, 2 Atk. 418. (2) 13id. 


. In 
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In the preſent caſe (a), his Lordſhip laid a 
very great weight upon ts being an aſſignment 
of the whole portion, and ſaid if he ſhould allow 
this practice to prevail, it would trip up all thc 
care and caution of the Court with regard to in- 
fants; for a huſband then would have nothing to 
do, but to take up money of a third perſon, and 
though neither he nor the lender knew exactly 
at the time what the fortune was, yet he might 
a gn it over, and ſo defeat the care of the 
Court entirely. 


Upon the above grounds (b), amongſt others, 
his Lordſhip was of opinion, not to allow the 
creditor to receive the whole fortune of the 
wife, without making ſome proviſion for her. 
And he recommended, that the parties ſhould 
come into terms, to which they acceded. 


I have ſtated the moſt material parts of the 
argument of the Court upon this occaſion, as it 
ſeems to have ated upon all the circumſtances 
of the caſe combined together; but it 1s ob- 
ſervable, that the laſt ground was that upon 
which the Court principally relied, namely, the 
unliquidated ſtate of the fund. 


(a) Jewfon v. Moulſon, 2 Atk. 418. (5) Lia. 
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An opinion has prevailed, that there is a diſ- 
tinction between general and particular aſſignees 
of the huſband of perſonal property of the wife 
in truſtees hands, in reſpe& of the equity of 
the wife therein; and it has been faid, that in 
the latter caſe, the wife has no equity to claim 
a proviſion againſt the particular aſſignee of the 
huſband, out of the truſt fund. This opinion 
ſeems favoured, by the ſentiments thrown out 
on the ſubject, by Lord Hurdwicke, in the caſe 
of Grey and Kenti/h. In that caſe (e) A deviſed 
the moiety that he was entitled to, of Vs 
eſtate, to E C for her life, and then to E K 
for life, and after her death to ſuch of her chil- 
dren as ſhould be living at her deceaſe. This 
was afterwards, by a decree of the Court of 
Chancery, directed to be laid out in South Sea 
annuities, and to be paid as directed in the 
will d). The huſband of one of the children of 
E K aſſigned this legacy to B, for ſecuring 1 50l. 
upon a contingency mentioned in the deed 
of aſſignment, which al/o recited the decree. 
The huſband afterwards became a bankrupt, and 
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(c) 1 Atk. Rep. 280. wid, 1 Cox's, P, Will. 459, in 
note, the miſtake in Atkyns, in ſtating the facts correftedy 
(4) This was a future and contingent intereſt ; hui- 
band died before contingency, and wife ſurvived and 
let in. 


3 E 3 the 
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the contingency, on which his wife was to take, 
not having happened at the time of the bank- 
ruptcy, B waived his aſſignment, and choſe to 
come in as a general creditor, and aſſigned over 
the legacy to the aſſignges, under the com- 
miſſion of bankruptcy againſt the huſband. 
The petitioner (the daughter of E. K. who was 
then dead) prayed the South Sea annuities might 


be transferred to her, ſhe being entitled thereto, 


under the will. Et per curiam. A huſband can- 
not aſſign at law a poſſibility of the wife, nor 
a poſſibility of his own; but this Court will, 
notwithſtanding, ſupport ſuch an aſſignment 
for a valuable conſideration, though I do not 
know any caſe where a perſon claiming, under 
a particular aſi gNee, has been obliged to make 
ſuch a proviſion as is prayed here. As between 
the aſſignees under a commiſſion of bankruptcy, 
and the wife of the bankrupt, the Court has 


interpoſed and obliged the aſſignees to make a 


proviſion. What makes this caſe particular is, 
that there was a decree which ordered the 
money to be paid to the uſher of the Court, 
and it was alſo in another reſpect particular, 
that this was not an abſolute aſſignment, but 
m the nature of a ſecurity only, and was now 
come back into the hands of the aſſignees of 
the buſband. What then WAS the equity ariſing 

to 
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to the wife under the decree ? it will neither let 
the huſband, if he remained /i, jurts ; or, if he 
becomes a bankrupt, his aſſignees touch the 
money, unleſs they firſt make a proviſion for 
the wife. I will put this caſe ; ſuppoſe the huſ- 
band living, and no bankrupt, and he had paid 
off the 1 50l. and had died, would the repreſenta- 
tive of the huſband have been entitled ? I am 
of opinion not, as it was in the nature of a 
pledge, but it would have been the wife's by 
ſurvivorſhip, or, if the huſband had died with- 
out redeeming the eſtate of his wife, ſhe would 
have been entitled to have had this eſtate diſ- 
incumbered, and the eſtate would have ſur- 
vived to her. The particular aſſignee, having 
taken with notice of the equity of the wife, 
and the aſſignees under the commiſjion taking 
it, ſubject to the ſame equity with the par- 
ticular aſſignee, is ſubject to the ſame equity 
with the particular aſſignee. I am of opinion 
it is her property, and therefore J. Mall direct 


the South Sea annuities to be transferred to 
her. 

And the caſes of Tudor and Samine (e) be- 
fore mentioned, and Povey and Amhurſt, are 
cited in ſupport of this diſtinction. 


ſe Supra. 
3E 4 The 
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The facts, in the latter caſe, were as follow: 


A had, by his will J, given 10001. to B whilſt 
ſole, afterwards, on her marriage with C, it was 
agreed, that 700. of this legacy ſhould be ap- 
plied towards payment of his debts. After 
the marriage, C, without his wife, aſſigned the 
remaining 3oo!. to the plaintiffs, who were 
creditors likewiſe, and they brought this bill 
againſt C and his wife, and the executors 
of A, to have a ſatisfaction of their debts out 
of the remaining 300. and it was decreed, that 
an account ſhould be taken, and, upon the 
plaintiffs proving themſelyes real creditors, and 
that the aſſignment was bona fide, they were 
to have a ſatisfaction accordingly, and the reſi- 
due, if any, of the zool. was to be put out for 
the benefit of the wife. » 


And Lord Thurlow, in the caſe Worral v. 
Marlar, and Buſhnan v. Pell (g), ſeems to favour 
this diſtinction, for he ſaid that he had con- 
ſidered the ſeveral caſes upon the ſubject, and 
did not find it any where decided ; that if the 
huſband made an actual! aſſignment by con- 


Cf) Povey v. Brown and Amhurſt, Pre. Chan. 325, 
8. C. Gilb. Rep. Eq. 80. 
(g) Vid. 1 Cox's, P. Will. 459, note 1. 
frqct, 
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tract, for a valuable conſideration, the aſſignee 
ſhould be bound to make any proviſion for the 
wife out of the property aſſigned ; but that a 
Court of Equity had much greater conſidera- 
tion for an aſſignment actually made by con- 
tract, than for an aſſignment by mere operation 
of law; for, as to the later, - his Lordſhip's 
opinion was, that when the equitable intereſt 

of the wife was transferred to the creditor of 
the huſband, by mere operation of law, he 
ſtood exactly in the place of the huſband, and 
was ſubject preciſely to the ſame equity in reſ- 
pect of the wife. 


But it may be obſerved, in anſwer to theſe 
caſes, that in Grey and Kentiſh the queſtion 
aroſe on a future and contingent intereſt, which, 
by the death of the huſband, before the con- 
tingencies, ſurvived to the wife; the caſe of 
Tudor and Samine being an aſſignment of a 
term for years, was governed by the reſolution 
in Sir Edward Turner's caſe; and the caſe of 
Povey and Amhurſt (i) was probably determined 
upon the ground, that a legacy was {hen con- 
ſidered as a cho/e in action, and ſo recoverable 
at law by the huſband ; but it has been of late 
decided, that this was an erroneous opinion; 


(hb) Vid. 2 Atk. 180. 


that 
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that courts of law have no juriſdiction over 
this ſubject; and that an action for a legacy 
cannot be ſupported ; and the Maſter of the 
Rolls, in the caſe of Like v. Beresford (i), de- 
nied the authority of this caſe on that ground. 


And although there is no caſe in print, in 
which the. firſt point, to which alluſion was 
made by Lord Thurlow, in the before-men- 
tioned cafes, has been decided, yet I have great 
reaſon to think that this queftion was deter- 
mined by Lord Keeper Henley, in the cafe of 
the Earl of Saliſbury and Newton, et al. (k) 
which came before the Court, the 2d of July, 
1759. It appears, from the Regiſter's minutes, 
that the end of the bill filed in this caſe (1), 
was to have the 5th part of the perſonal eſtate, 
and of the money arifing by ſale of the real 
eſtate of John Blewit, deceaſed, to which 
William Durham, the huſband of the defen- 
dant Ann, was entitled, in right of his wife, 
applied towards ſatisfaction of the plaintiff's 
debt of 15947. 15s. 114d. and intereſt, and if 
not ſufficient to ſatisfy the ſame, to have the 


(i) 3 Vez. Jun. 512. 
(4) Earl of Saliſbury v. Newton. 


(1) Et vid. Wenman v. Maſon, Trin. Vac. 1765, ſtated 
1 Cox, P. Will. 5 Edit. 459, in note. 


real 
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real eſtate of William Durham ſold. Et per 
curiam, let it be referred to the Maſter to in- 
quire what fortune the defendant, Catharine 
Durham, the widow, 1s entitled to, either by 
virtue of the will of James Blewit, her father, 
or under the articles made antecedent, upon, or 
after his marriage, and to make her ele&ion 
before the Maſter, whether ſhe is to take under 
the will of her father, or under the articles. 
Let the Maſter ſee whether W. Durham, de- 
ceaſed, the huſband of the ſaid defendant, Ca- 
tharine Durham, hath made any ſettlement or 
proviſion for her or her children; and if not, 
let the maſter conſider what will be a proper 
proviſion to be made, by or out of her fortune, 
upon her and her children, and the Matter is 
to ſtate the ſame, with his opinion thereon, to 
the Court; and thereupon ſuch further order 
ſhall be made, relating thereto, as ſhall be juſt ; 
and the reference proceeds and gives a variety 
of other directions. But though, from the na- 
ture of theſe directions, no doubt can be had 
but that this caſe muſt have come on again for 
further directions, yet, upon an inſpection of 


the regiſter's book, nothing further is to be 
found of this cauſe. 


But among ſeveral manuſcript caſes collected 
1 | by 


796 OF MORTGAGE OF A WIFE'S ESTATE, 


by the late Mr. Fearne on this ſubject, and 
which induced me to inquire after this caſe, I 
find the caſe and judgment thereon ſtated as 
follows : 


Saliſbury. Trinity Term 1759. © A mar- 
c ried woman being entitled to a certain ſum 
© of money in the hands of truſtees or execu- 
© tors, the husband having made no proviſion 
for his wife and children, and being in debt 
« to the Earl of Saliſbury, aſſigns over this 
% money to a truſtee of the Earl in truſt for 
« the Earl. The husband after dies, with- 
„ out making a proviſion for his wife and 
„children, and the truſtees refuſe to pay this 
« money to the Earl, and for which a bill was 
« brought. But the Keeper refuſed to give 
© him any relief, as no ſettlement was made by 
ce the husband on his wife and children, and 
« the Earl could be in no better caſe than the 
husband, who, if he had applied to the Court 
*« for this money, the Court would have put 
&« terms on him.” 


And in the caſe of Pope v. Craſhaw (m), his 
Honor ſaid, he hoped it would be underſtood 
that a husband could not, by aſſigning his wife's 


(7 4 Bro. Rep. Chan. 326. 
property, 


% 
. ** 
, 
7 
0 41 
9 4 
* 
N £1 
» 
1 
. 
* 4 
I "47 
- 
TI 
. 
| 
** 
KO 
4.4 
LE; 
: 
: 
% 
q 
2. 
Wo 
78 


1 
— 
> 
"4 
72 
1 
= 
N 
on 
- 


AND THE HUSBAND'S INTEREST, &c. 797 


property, bar her of any equity ſhe might have 
in it: that he ſhould never ſubſcribe to the 
contrary doctrine. 


And in a late caſe of Maucaula and Philips. 
his Honor, the Maſter of the Rolls (u), ob- 
ſerving upon this queſtion, ſaid, that © many 
caſes had been before him, which had put him 
upon the neceſſity of conſidering very much the 
right of the wife; and he was clearly of opinion, 
the doubt reſpecting the affignment of the huſ- 
band, for valuable conſideration, of the wife's 
equitable intereſt, was not well founded (o), with 
the ſingle exception, perhaps, of a truſt of a 
term for years of land, upon which, perhaps, 
there might be ſome doubt: but ſubject to 
that he was clearly of opinion, an aſſignment 
tor valuable conlideration would not bar the 
equity of the wife.” 


A promiſe by a husband to aſſign his wife's 
mortgage as a ſecurity for a debt, accompanied 
with a lodgment of the deeds, although no 
aſſignment thereof be actually made, will be 
ſuch a diſpoſition of it in equity as will be good 
againſt the wife pro tanto. 


(z) 4 Vas. Jun. 19. 
(e) Vid. Supra. 
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Thus, where D's wife, one of three ſiſters 
entitled to their brother's perſonal eſtate, 
who died inteſtate, and adminiſtration was 
granted to two other perſons, with the three 
fiſters and their husbands (%); one of the admi- 
niſtrators came to an agreement to divide the 
perſonal eſtate into thirds, a third to be allotted 
to each; a memorandum under the account 
was ſigned by all; two mortgages, one in fee 
and the other for a term, each for 1501, were 
allotted to D's wife; the legal intereſt was not 
aſſigned, but by the memorandum was agreed 
ſo to be. Before any aſſignment, D borrowed 
200l. of the plaintiff on note, and by agree- 
ment under note took notice that he had, the 
better to ſecure the 200. left two mortgages 
with him, which he was entitled to, and pro- 
miſed forthwith to aſſign. Before any thing 


done, D died; the plaintiff's bill was brought 


againſt the wife of D, D's adminiſtrator, and 
the mortgagors, to be paid his 2ool. and in- 
tereſt, or to forecloſe the mortgagors. It was 
argued on behalf of the wife, that the mort- 
gages were her cho/es in action; and, not hav- 
ing been aſsigned by her husband, ſurvived to 
her, or, at leaſt, that ſhe was entitled to them 


on paying the plaintiff*s debt. The admini- 


(p) Bates v. Dandy, 2 Atk. 207. 
. ſtrator 
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ſtrator of the husband inſiſted, that in equity 
what D had done amounted to an aſsignment, 
and that he was entitled to redeem the plaintiff. 
But it was adjudged, that the agreement amongſt 
the three ſiſters, and the ſeparating the mort- 
gages from other parts of the eſtate, was an ap- 
pPropriat ion of them to D and his wife, and that 
D's heir and adminiſtrator were truſtees for D 
and his wife in the two mortgages: that D be- 
ing entitled in right of his wife to the truſt of 
theſe mortgages, had a power to aſsign them for 
his own uſe: that leaving them with the plain- 
tiff, and giving his note, promiſing he would 
procure them to be aſsigned, amounted in equity 
to a diſpoſition of them for ſo much as to ſatisfy 
the debt to the plaintiff, but not for more. 
For though he might have diſpoſed of the whole 
in the manner he did, his intention was only to 
ſecure the plaintiff's debt, which being done, 
the mortgages belonged to the widow as her 
choſes in action, and not to the husband's ad- 
miniſtrator: that although one of the mort - 
gages was in fee, it made no difference; for a 
husband might diſpoſe of the wife's mortgage 
in fee, as well as of her mortgage for a term. 


And in theſe caſes of aſsignments of cho/es 
in action, no particular forms are neceſſary to 


be 


* 
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be followed (9); for the principle which governs 
them is, that the tranſaction amounts to an 
agreement for a valuable conſideration before- 
hand, to lend money upon the faith of being 
ſatisfied out of the fund; and to give effect to 
it, courts of equity, wherein the aſsignment of 
a choſe in action is admitted, conſider it as 
amounting to an aſsignment of ſo much of the 
debt, to effect which any words or acts evincing 
the intent of the parties will do, and no parti- 
cular words or acts are neceſſary thereto. Thus 
if a mortgagee were to receive the money due 
on a mortgage, and there was wrote on the back 
of it, © whereas I have received the principal 
and intereſt from ſuch an one; do you, the 
mortgagor, pay the money to him;” this would 
amount to a valid aſsignment in equity, and 
the mortgagor could not pay the money to the 
mortgagee without making himſelf liable to the 
aſsignee, becauſe he would have paid it with 
full notice of the aſsigument for valuable con- 
ſideration. : 


Where a tradeſman having, after marriage, 


purchaſed a term for years to himſelf and his 
wife, and the ſurvivor, and the executors, ad- 
miniſtrators and aſſigns of ſuch ſurvivor, for the 


5 (q) Watts v. Thomas, 2 p. Will, 364. 
1 reſidue 
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reſidue of the term, mortgaged it without the 
wife's joining, with a proviſo, that if the huſ- 
hand or wife, or either of them, or their of 
either of their executors or adminiſtrators, ſhould 
pay the mortgage-money and intereſt at the 
day, then the mortgage ſhould be void; and 
that until default of payment, the husband, his 
executors and adminiſtrators, ſhould quietly 
enjoy. Seven years after he died in debt, leav- 
ing his wife executrix, and the money unpaid. 
The queſtion was, whether the equity of re- 
demption of this term was aſſets for the pay- 
ment of the husband's debts, or it ſhould go to 
the wife as ſurvivor? And 1t was held by the 
Maſter of the Rolls, that the ſettlement on the 
wife, being made after marriage, was a voluntary 
conveyance; that being only a term for years, 
and conſequently always in the power of the 
husband to forfeit or aliene, the mortgage was 
an alienation. For, though if the mortgage- 
money had been paid before the day, the mort- 
gage would have been void, and conſequently 
all things would have been in fatu quo; yet 
the mortgage being forfeited, the equity of re- 
demption was now become a creature of equity; 
and it being in the caſe of creditors, and the 
redemption given, as well to the executors of 
3 F the 
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the husband as to the executors of the wife, 
and the laſt proviſo being, that the husband, 
his executors, &c. might enjoy till default of 
payment, he decreed that the equity of re- 
demption of this term ſhould be aſſets. 


CAP. 


CAP. XVIII. 


OUT OF WHAT FUND MORTGAGES ARE TO 
| BE REDEEMED, 


THe queſtion, out of what fund mort- 
gages are to be paid, muſt be decided by aſcer- 
taining the preciſe nature of a debt on mort- 
gage, which will neceſſarily lead to the develope- 
ment of the fund on which it is chargeable. 


From the caſes to be met with in the books 
upon this ſubject, as they relate to mortgages 
in particular, a man would be induced to ima- 
gine that incumbrances of this kind ſtood upon 
a diſtin& ground, and did not fall under the 
general proviſions of the law, reſpecting the 
payment of debts; but that ariſes from the 
circumſtance, that many of theſe caſes were 


3 F2 decided 
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decided at periods, when the nature of a mort- 
gage debt was not thoroughly underſtood. 
Since that has been aſcertained, there is, gene- 
rally ſpeaking, very little difficulty in fixing 
upon the fund, which ought to be liable to pay 


off mortgages. 


It has long been holden, that a mortgage (a), 
whatever be the form of the ſecurity, whether 
it be accompanied with, or be without, a cove- 
nant or bond for the payment of the money 
borrowed, being in the abſtract and intrinſically 
no more than a contract for a borrowing and 
lending, 1s only a debt, and the eſtate mort- 
gaged is a pledge by way of additional ſecurity 
for the money borrowed ; and, on that ground, 
the mortgagee is bound to make good the mo- 
ney, although the land proves a defective ſe- 
curity. 


A debt is a perſonal duty, whereby a right 
to a certain ſum of money is mutually acquired 
and loſt. 


Debts are of ſeveral kinds, uſually divided 
into debts of record, debts by * and 
debts by ſimple contract. 


(a) Meynell v. Howard, Pre. Chan. 61, 
| The 
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The firſt and laſt of the diviſions are not 
material to the diſcuſſion of the preſent queſ- 
tion; I ſhall therefore confine my obſervations 
to that diviſion, which includes debts by ſpe- 
cialty, with the preciſe nature of which, ſo far 
as applies to the extent of the obligation they 
impoſe, and the ſubjects on which they attach, 
the reader muſt be made acquainted, in order 
clearly to underſtand the principles upon which 
we muſt decide, out of what funds prima facie 
mortgages, qua ſuch, are to be paid. 


Debts by ſpecialty, or ſpecial contract, are 
fuch, whereby a ſum of money becomes, or is 
acknowledged to be, due by deed or inſtrument 
under ſeal, ſuch as by deed of covenant, by 
leaſe reſerving rent, or by bond or obligation (b). 
Debts upon mortgage likewiſe fall under this 
denomination ; for mortgages are made by deeds 
or inſtruments under ſeal, in which the loan is 
acknowledged. Such debts by ſpecialty, in 
regard that they were confirmed by ſpecial 
evidence under ſeal, were ranked in a higher 
degree than ſimple contract debts. But whilſt 
the debtor and creditor, and the debt, con- 


() The recital of a debt under hand and ſeal has been 


held to be no ſpecialty debt, although recited in a deed. 
1 Vez. 313, | 


3F 3 tinued 
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tinued in atu quo, no material diſtinction fol- 
lowed from this ſuperiority, in reſpe& of the 
fund on which it was chargeable. The advan- 
tages in point of proof, ariſing from the inſtru- 
ment, conſtituted all the difference; for whe- 
ther the debt commenced by ſpecialty or ſimple 
contract, ſtill it amounted to no more than a 
perſonal duty; it gave no lien upon the debtor's 
eſtates. 


But when the debtor died, then the ſpecialty 
creditor derived an eſſential and immediate be- 
nefit from the ſuperior degree of his debt; be- 
cauſe the repreſentatives of the debtor were 


bound to claſs the debts according to their 


rank, viz. as debts of record, debts by ſpecialty, 


and debts by fimple contract, and to apply the 


funds, appropriated by law to the payment, in 
that order, until each claſs was ſatisfied ; fo 
that debts of an inferior degree could not be 
paid, until debts of a ſuperior degree had been 
firſt diſcharged. Theſe two circumſtances of 
greater convenience of proof againſt the debtor, 


| and priority of payment, where th e matter was” 


adjuſted by his repreſentatives, out of the goods 
and chattels of the deceaſed (which being the 
ſecurity creditors depended upon, were liable in 
the hands of the executors or repreſentatives 


of 
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of the debtor, as well as in the hands of the 
debtor himſelf) ſeem to have conſtituted the 
principal features, which diſtinguiſhed a ſpe- 
cialty from a ſimple contract debt; for, at com- 
mon law, there was no execution of land for a 
perſonal duty againſt the owner, unleſs in two 
caſes (c); the one in the caſe of the king by his 
prerogative, which entitled him ab origine legis, 
to execution of body, lands, and goods; the 
other, in the caſe of the heir, if ſpecially named 
in the inſtrument, where otherwiſe the debt 
would have been loſt. But a ſpecialty did not 
bind the heir by virtue of its intrinfic ſupe- 
riority or force, but charged him merely as 
comprehended in the contract, where he was 
included therein by expreſs words (d); for the 
heir was not, in reſpe& of the lands having 
deſcended to him merely, chargeable for any 
debt or wrong, or treſpaſs of his anceſtor, though 
the executor was, ſo-far as he had chattels or 
aſſets, and that notwithſtanding he (the execu- 
tor) was not named in the contract. 


This exemption of the land from being liable 
to anſwer the perſonal contracts and engage- 
ments of the tenant, was one of the accidents 


(e) Vid. 2 Inſt. 19. Magna Charta, Cap. 8. 
(4) Dyer 271. a. Pl. 25. 


3F 4 incidental 
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incidental to the introduction of the feudal 
law, which protected lands from all ordinary 
proceſs, in order that the tenants might be the 
better able to anſwer the feudal duties to the 
lord, theſe being the life and ſupport of that 
kind of government. And as the land was not 
originally liable to ſuch perſonal duties in the 
hands of the anceſtor, ſo neither was it liable in 
the hands of the heir, if he was not compre- 
hended in the contract, and bound expreſsly by 
the act of his anceſtors, whereby he might be 
made debtor in reſpect of aſſets. 


But at common law (e), from the time of 
Edward 2d, to that of Henry 4th, where the 
anceſtor bound himſelf and his heirs expreſsly 
by ſpecialty, the obligee, if the executor had 
not afſets, might have had an action of debt 
againſt the heir, and, on judgment, became 
entitled to a ſpecial writ (f), whereby all the 
lands, deſcended to the heir, were to be de- 
livered in execution to the debtee, who had re- 
covered, which was a writ grounded upon the 
common law, and not on any ſtatute. How- 
ever, at this period, the heir, though named, 


(e) Poph. 151. Plowd. Com. 441. Dyer 81 3 Co. 11. 
Os 18. 7 


(/) Dyer 373. Pl, 14.2 Roll. Abr. 71. D. Pl. 2. 
| was 
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was not chargeable, if the executors had aflets; 
for the land till remained, even at law (g), a 
favoured fund, being conſidered only as a dernier 
ſecurity for a debt, to which the heir became 
ſubject, in reſpe& of the contract, to the per- 
formance of which he was bound, not as debtor, 
but in privity, as heir, in reſpect of real aſſets 
deſcended, if the perſonal aſſets failed; for, by 
the common law, if the heir, before an ation 
brought againſt him, had aliened the aſſets, the 
obligee was without any remedy, which would 
not have been the caſe, if the debt had been 
conſidered as due from him independent of 
aſſets. And though the action in ſuch caſe 
was in the debet and detinet, and not in the 
detinet only, as in the caſe of an executor, that 
ſeems to have ariſen from the circumſtance, that 
the right in ſuch caſe would have been deſtitute 
of a remedy, unleſs ſuch writ could have been 
maintained, there being no other provided ap- 
plicable to this caſe. 


Therefore, down to the time of Henry the 
Fourth (k), if the heir was ſued on the ſpecialty 
of his anceſtor, in which he was alſo named, 


(s) 27 E. 3. 82. Pl. 23. 


00) Fitzh. Abr. Tit, Dette Pl. 175. 6 H. 4. 2. b. 
Pl. 14. 


and 
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and with which he was chargeable in reſpect of 
real aſſets deſcended, he might have pleaded 
aſſets in the hands of the executor the day of 
the writ purchaſed. But the law ſeems to have 
altered in this reſpect in the time of Edward 
the Fourth (i), for per Pigot, 4 E. 4. 25. if a 

man make an obligation to me, and bind him- 

ſelf, his heirs, and executors, and die, I may 
4 ele& to ſue the heir or executor, at my plea- 

ſure, and Mich. 10. H. 7. 8. b. where, in debt 
i againſt the heir, he pleaded “ affets in the 
| hands of the executor, the day of the writ 
| purchaſed.” FVavi/or ſaid, ſuch plea would not 
: be good (k). A ſimilar deciſion was alſo made 
ö on the like plea, in the 3d and 4th of Elizabeth. 
And no inſtance has occurred to me in later 
times, wherein aſſets in the hands of the execu- 
tor have been conſidered as a good plea for an 
heir in ſuch ſuit (1); but the debtee has been 
ever ſince conſidered as having an election, where 
the heir 1s chargeable, to ſue him, or the ex- 
ecutor or adminiſtrator, at law, to recover his 
fpecialty debt from the one or the other as he 


(i) 4E. 4. 25, 7 E. 4. 13. a. 14 H. 8. 10. b. Poph. 
151. Anderſon, 7 Pl. 13. Benl. 162. 


(k) Vide Dyer, 204. b. Pl. 2. 1 Anderſon, 7. 
0) 3 Bac. Abr. 25. 


pleaſes, 
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pleaſes, without regard to the executor or ad- 
miniſtrator having or being without aſſets. 


The ſtatute of Weftminfter alſo, which gives 
the elegit (m/, ſubjects the lands and goods in- 
differently to the execution of the creditor. 


And the ſtatute of Acton Burnell (n), and the 
ſtatute of merchants, in like manner direct that 
the lands and the goods of the debtor ſhall be 
delivered to the merchant by reaſonable extent, 


to hold them until ſuch time as the debt is 
levied. 


The ſtatute ſtaple indeed adopts the old no- 
tion (o); charging the lands only in the event 


of the goods and chattels of the debtor proving 
deficient. 


And the ſubſequent ſtatute of Millium and 
Mary, made to prevent any wrong and injury 
to creditors by alienation of the lands deſcended 
to the heir (p), or from the anceſtor's deviſing 


(m) 13 E. 1. Cap. 18. 

(») 11 E. 1. 13. E. 1 Stat. z. 

{o) 27 E. 3 Stat. 2. Cap. 1. 

(p) zd and 4th Will. and Mar. Cap. 


away 
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away the lands, makes no proviſion as to any 
priority, in purſuing the general aſſets of the 
debtor for ſatisfaction of the debt. 


But although the common law, after lands 
became ſubje& to execution for debt, ſeems to 
have relaxed in favour of the creditor, ſo far as 
to let him in indifferently on the real or perſonal 
fund at his election, it provided no means of 
adjuſting how the burden ſhould be borne as 
between the heir or terre-tenant, and the per- 
ſonal repreſentative of the debtor. Here there- 
fore equity ſtept in, and, conſidering the com- 


mon law remedy againſt the heir, and the ſta- 


tuteable proviſions againſt the land, as inſtituted 
only for the ſake of preventing the creditor 
from a total loſs of his debt, and that, there- 
fore, the ancient common law notion furnithed 
the true principle on which an adjuſtment 
ought to be made between the heir and execu- 
tor (q), founded an equity upon the common 
law notion, and thereupon ſubſtituted the heir 
in the place of the creditor, and fixed the debt 
ultimately on the perſonal aſſets, if ſufficient, 
making the perſonal, as between the heir and 


(2) 2 Freeman, 204. 205. 208. Hard. 512. 1 Chan, 
C2. 74. 


executor, 
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executor, exonerate the real eſtate (7); in which 
reſpect that Court acted in conformity with one 
of its principles, namely, that in all caſes when 
it is a meaſuring caſt between an executor and 
an heir at law, the latter in equity ſhall have the 
preference. 


Therefore, although a creditor by ſpecialty 
may (at law) ſue either the heir or executor, 
and ſhall have the benefit of his ſecurity againſt. 
the one or the other at his election; yet, if the 
heir be charged in debt, where the executor 
has aſſets, the former may ultimately compel 
the latter in equity to pay the debt, unleſs he 
can-ſhew ſome ſpecial exemption by the act of 
his teſtator, upon which he ought to be diſ- 
charged. 


It being then once eſtabliſhed, that a mort- 
gage. was a ſpecialty debt (s), it followed of 
courſe that the perſonal eſtate was in the firſt 
place to anſwer it in equity, as between the 


(r) 2 P. Will. 176. 

(s) Cope v. Cope, 2 Salk. 449. Sc. Eq. Ca. Abr. 269. 
1 Cha. Ca. 74, 271. 2 Chan. Ca. 5. Ca. T. Talbot, 54. 
3 Bro. Par. Ca, 520. 14. Hard. 512. 3 P. Will. 358. 
Pre. Chan. 455. - 3 Chan. Rep. 206. S.L. as to a pledge, 
the foundation of that contract alſo being debt, 2 Free- 
man, 272. 
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heir at law of the mortgagor and his perſonal 
repreſentatives. 


But although the principle upon which the 
heir at law, or heres natus, might compel an 
executor, in equity, to reimburſe him what he 
had laid out in diſcharge of a mortgage, or to 
diſencumber the mortgage in his favour, obvi- 
ouſly applied with equal force in favour of an 
heres factus, or one ſubſtituted in heu of the 
heir at law where ſuch ſubſtitution was lawful; 
that principle not being founded upon the pri- 
vilege of the heir at law, but upon the nature 


of the contract, and therefore equally appli- 


cable, whether the land paſſed to one claiming 
as heir at law, or as heir by conſtitution of the 
owner, yet, in the caſe of Corniſi and Mero (t), 
which occurred fo late as 1677, the Court of 
Chancery diſtinguiſhed the caſe of an heir at 
law from that of an heir conſtituted in truſt, 
and refuſed in the latter caſe to exonerate the 
real eſtate in favor of the truſtee; and in the 
cale of Pockley and Pockley (u), which was 
agitated in 1681, it is ſaid to have been then 


(:) 1 Chan. Ca. 271. | 
(z) 1 Vern. 36. Chan. Ca. 84. EF wid. Lady Mid- 
dleton v. Sir Thomas Middleton, 2 Freeman, 189. Hawes 
v. Warner, ibid. 277. Biſhop v. Sharp, 2 Freem. 276. 


only 


ARE TO BE REDEEMED, 815 


only lately decided, that an heres factus, or 
heir by ſubſtitution of the whole eſtate, ſhould 
be allowed the benefit of having the real eſtate 
diſcharged. But in that caſe Lord Finch, 
Chancellor, ſaid, that not only he who was 
heres factus ſhould pray in aid of the perſonal 
eſtate to diſcharge the real eſtate, but even an 
ordinary deviſee ſhould have that benefit. 


Accordingly, in the caſe of an ordinary 
deviſe (z), where the defendant's teſtator having 
made a mortgage of his lands for a conſider- 
able ſum of money, by his will appointed them 
to be ſold for payment of his mortgage money, 
and afterwards deviſed the lands ſo in mortgage, 
as to one motety thereof, to the plaintiff, &c. 
and made the defendant executor, and deviſed 
the perſonal eſtate to his executor for the pay- 
ment of his debts: The ſingle queſtion was, 
whether the perſonal eſtate ſhould be applied to 
diſcharge the mortgage for the benefit of the 
deviſee? And it was decided at the Rolls that 
the perſonal eſtate ſhould be ſo applied for the 
advantage of the deviſee, and that decree was 
confirmed by the Lords Commiſſioners. 


(x) Johnſon v. Milkrop, 2 Vern. 112. 


And 
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And ſince the true ground upon which this 
equity is founded has been aſcertained, and the 
nature of a mortgage clearly underſtood, this 
principle has been admitted 1n its fulleſt extent 
as to mortgages. 


Thus, in the caſe of Pockley and Pockley (y), 
it was determined, that ſuch debt on mortgage 
would leſſen the widow's cuſtomary moiety in 
the province of Fork; for the cuſtom cannot 
take place until after the debts paid. 


So a mortgage ſhall be paid out of the per- 
ſonal eſtate, in preference to the cuſtomary or 
orphanage part by the cuſtom of London (2). 


And although the ſecurity be in the nature 
of a Welch mortgage, in which no certain time 
is mentioned for redemption, yet the rule has 
been determined to be the ſame as to the appli- 
cation of aſſets; for ſtill the baſis of the con- 
tracꝭ is the debt, and the land is taken colla- 
terally as a pledge (a). 

(3) 1 Vern. 36. E- Sc. by the name of Popley v. Pop- 
ley, Ch. Ca. 84. 

(z) Ball v. Ball, cited 2 P. Will. 335, in Note. 

(a) Howell v. Price, Prec. Chan. 477. 


1 i But 
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But the equity the Court of Chancery affords 
to a perſon entitled to a real eſtate by deſcent or 
deviſe, to have the incumbrances upon it diſ- 
charged as a debt out of the perſonal eſtate, goes 
no further than as between the heir or deviſee of 
the eſtate and the reſiduary legatee; it does not 
interfere with the diſpoſition of other parts, as 
ſpecific or general legacies, a fortiori not with 
a widow's right to paraphernalia, and much leſs 
with the intereſt of creditors (5). 


Although the general rule of equity is to 
apply the perſonal eſtate, in the firſt place, for 
the payment of all debts, as well ſpecialty 
debts, which attach upon the land, as ſimple 
contract debts, and it is equally certain that a 
teſtator cannot, as againſt his creditors, exempt 
the perſonal eſtate; yet, as againſt the heir at 
law, or the deviſee of his real eſtate, he may 
at pleaſure ſubſtitute the real in the room of 
the perſonal eſtate, and Tharge all his debts 
upon that fund, though not primarily liable. 
In equity this may be done, either by an in- 
ſtrument indicating ſuch intention in expreſs 
terms, or by an inſtrument implicating a plain 
and manifeſt intention of the teſtator to exempt 
his perſonal eſtate, or to give the perſonal eſtate 


(5) Vid, 2 Vez. Jun. 64, 65. 
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as a ſpecific legacy; for he may do this as well 
as give the bulk of his real eftate in that ſhape. 


As the conſideration of this doctrine naturally 


ariſes out of the part of our ſubje& now in 
diſcuſſion, and as, depending merely on quel- 
tions of intention, it has branched out into a 
variety of diſtinctions founded on minute dit- 
ferences and ſubtle refinements, which have 
enabled ingenious logicians to diſcover ſhades 
of diſtinction almoſt imperceptible to leſs ſcru- 
tinizing obſervers, I ſhall here call the atten- 
tion of the reader to this important, and, 1 
may ſay, curious branch of learning, and en- 
deavour to give a general idea of the criticiſms 
to which it has given riſe. In the purſuit of 
this object, I ſhall firſt point out what circum- 
ſtances have been held, not to furniſh an in- 
ference, that the owner of both funds meant 
that the perſonal eftate ſhould not exonerate 
the real eſtate, and then I ſhall ſhew in what 
caſes the perſonal eſtate has been exempted. 


In the caſe of Feltham and Harlſton (c), it 
is ſtated to have been ſaid by Serjeant Fountain, 
and admitted by the Maſter of the Rolls, that 
if a man deviſe lands for payment of his debts, 
and make an executor, and leave a perſonal 


(c) 1 Lev, 203. 
5 _ eſtate; 
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eſtate; no part of the perſonal eſtate ſhall go 
to the payment of debts; becauſe, by making 
an executor, the teſtator's intent appears that 
the executor ſhould have the goods, the teſtator 
having made another proviſion for the payment 
of his debts; but if a man diſpoſes of lands 
for the payment of his debts, and after dies in- 
teſtate, the perſonal eſtate ſhall be chargeable 
in the hands of the adminiſtrator, for no ſuch 
intent as before appears. 


But the diſtinction above alluded to has been 
long fince over- ruled, and it has been held, that 
where the perſonal eſtate falls upon the executor 
virtute officii, there the executor ſhall apply the 
perſonal eſtate in exoneration of the real. 


This was the cafe of Lord and Lady Grey (d); 
where the father made a conveyance of an eſtate 
to truſtees and their heirs, to pay his debts and 
legacies, and ſubject thereto for performance of 
his will; and, at the fame time, made his will, 
and thereby deviſed that the truſtees ſhould pay 
2000l. a-piece to his ſons N and L, and alſo 
6000l. to his daughter, the ſurplus to his heir, 


(4) Lord Grey v. Lady Grey, 1 Chan. Ca. 296. S. I. 
Mead v. Hide, infra. Et wid. Grey v. Minithorpe, 3 
Vez. Jun. 106. Et ibia. log. 
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and made his wife executrix, but gave her not 


thereby in terms the perſonal eſtate; and it was 
decreed that the perſonal eſtate ſhould be ac- 
counted for in aid of the heir, as well with re- 


gard to what he ſhould be charged for the credi- 
tors, as for the legacies. 


And it was decreed in Sir Peter Soame's 
caſe (e), where a father died inteſtate, leaving a 
mortgage on his real eſtate made by himſelf, that 
the perſonal eſtate ſhould be applied to pay off 
the mortgage, although the younger children 
were thereby left deſtitute. | 


And the rule of equity is equally applicable, 
where there is a gift of the perſonal eſtate to 
the executor, if nothing be done to ſhew that 
he is meant to take as a legatee, and not as exe- 
cutor merely. | 


Thus, where one (/) deviſed his perſonal 
eſtate to his wife, whom he made executrir, 
Lord Somers decreed, that ſhe took it as execu- 
trix, and that the perſonal eſtate was to be ap- 
plied in the exoneration of the real eſtate. 


(-) Sir Peter Soame's Caſe, cited 1 P. W. 694. 
+ (/) Cutler v. Coxeter, 2 Vern. 302. 1693. 


So, 


» 
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So, although the bequeſt to the executor 
were by way of reſidue, the perſonal fund would 
nevertheleſs be liable to exonerate the real eſtate; 
and, therefore, ſhould one bequeath ſeveral ſpe- 
cific legacies out of his perſonal eſtate (g), and 
afterwards, in the concluſion of his will, give 
and devile all the reſt and reſidue of his perſonal 
eſtate to his wife or a ſtranger, whom he thereby 
made an erecutrix or executor, the perſonal 
eſtate would be firſt applied towards the pay- 


ment of ſpecialty debts for the benefit of the 
heir. 


Thus, where a man deviſed ſeveral legacies, 
ſubject to particular charges thereon, and gave 
the ſurplus of his perſonal eſtate to his wite, 
the perſonal eſtate was directed to be applied in 
eaſe of the real (/). 


And, on this principle (i), where one deviſed 
the ſurplus of his eſtate, his debts and legacies 
being paid, to his wife and his eldeſt ſon John, 
equally to be divided between them, and added, 
whom he made his executors ; and farther willed 


(g) Anonym. 2 Vent. 349. Noke, exec. of Medlicot, 
v. Darby, 3 Bro. Ca. Parl. 290. 


) White v. White, 1 Vern. 43. 
(i) Et wid. Barton et al. v. Stone, 2 Vern. 308. 1693. 


3G 3 that 
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that ſhe ſhould continue his true widow, but if 
ſhe married again, his will was, ſhe ſhould ren- 
der the right of being executrix to his ſon Roger, 
to be partner with his brother John in the exe- 
cutorſhip; the widow of the teftator married, 
and the queſtion was, whether by the marriage 
ſhe had forfeited her ſhare of the ſurplus? It 
was held by Lord Somers, upon the authority 
of the laſt-mentioned caſe, that ſhe had; for 
Jhe took as executrir, and not as legatee. 


I ſhould here obſerve, that the circumſtance 
of the bequeſt, and the conſtitution of execu- 
tor, being in the ſame ſentence, and in favour 
of the ſame perſon, has been ſometimes con- 
ſidered as an important feature in theſe kind of 
caſes; and the caſes of Cutlery and Coreter ; 
and of Barton and Stone, have been occaſion- 
ally reſolved upon that principle ; and it appears 
to me, that this circumſtance is material as 
furniſhing an index to the then ſtate of mind of 
the teſtator ; it implicates the fact, that the 
teſtator contemplates his legatee as his executor, 
his executor as his legatee, and that, therefore, 


as he ſpeaks of them in the ſame breath in both 


characters, he ſhall be taken as viewing both 
characters indifferently, and as one. But the 
oppoſite inference was diſcuſſed before Lord 

Harcourt, 
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Harcourt, in a caſe which aroſe upon the will 
of Lord Chief Juſtice Hale (k), and diſallowed; 
the circumſtances of that caſe, ſo far as are 
material at preſent, were as follows: Lord 
Chief Juſtice Hale, after giving away his ſtudy 
of books to ſuch of his grand-children as ſhould 
ſtudy the law, and his mathematical inſtruments 
to his wife, deviſed the reſt and reſidue of his 
perſonal eſtate to his wife, and then went on 
and gave ſeveral other directions, touching other 
things, and, in the cloſe of his will, faid, 7 do 
hereby make and ordain my ſaid wife /ole exe- 
cutrix of this my laſt will and teſtament. And 
one queſtion was, whether the expreſs deviſe to 
the wife, of all the reſt and reſidue of his per- 
ſonal eſtate in one part of the will, ſhould be 
ſo coupled with the laſt clauſe, whereby he 
made her executrix, as to be all one with the 
caſe, where a man deviſed all the reſt and re- 
ſidue of his perſonal eſtate to his wife or any 
other, whom he thereby made executrix ; or 
whether this deviſe of the reſt and reſidue of his 
perſonal eſtate, being a diſtinct and indepen- 
dent clauſe, ſhould be looked upon as a ſpecific 
legacy to her, and to exempt ſuch reſidue from 
being applied 1n the firſt place towards payment 


(4) Hall v. Brooker, Gilb. Rep. Eq. 73. 
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of the debts, in eaſe and exoneration of the 
real eſtate expreſsly deviſed for that purpoſe, as 
it would have been if another perſon had been 
made executor ? Mr. Vernon inſiſted that it 


ſhould be exempted ; that here he gave her the 
reſidue of the eſtate as a legacy, before he 


ſeemed to confider who ſhould be his execu- 
tors; that the making the executrix was in a 
diſtin& clauſe after, and had no relation to the 
deviſe in the will to her before; but Lord 
Keeper Harcourt, inclined that it would be all 
one. And this ſeems reaſonable, if the prin- 
ciple on which the caſes laſt alluded to ſtand, 
be that ſince the deviſe to the executor is per- 
fectly ſuperfluous and idle, and no more than 
the law would ſay, were there no ſuch expreſs 
deviſe, the executor muſt take ſuch reſidue in 
the ſame manner as he would have done had it 
been left generally to fall upon him as execu- 
tor; and therefore, ſuch executor muſt take 
the perſonal eſtate after payment of- debts and 
legacies thereout, as the proper and obvious 
fund for that purpoſe, and to the payment 
whereof his office of executor obliges him. 


There are ſeveral ways, by any of which a 
man may ſubject his real eſtate, to the payment 
of both ſpecialty and ſimple contract debts; 


as, 
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as, by conveying his eſtate to truſtees for a 
term of years or in fee, in order to pay the 
debts; or by way of charge in equity, which 
the Court of Chancery will decree to be per- 
formed; or he may direct that his real eſtate 
may be ſold for payment of his debts; but 
which ever of theſe modes he adopts, none of 
them will make the real eſtate firſt chargeable 
if there be not in the will, either expreſs words, 
or a manifeſt intent to diſcharge the perſonal 
eſtate, it will nevertheleſs be firſt liable (2) : 
for the ſame principle on which a court of 
equity raiſes an equity in favour of the heres 
natus, or of the deviſee, againſt the perſonal 
repreſentative in reſpect of debts, which, in 
their original nature, attach upon the real fund, 
equally pervades the caſe, notwithſtanding ſuch 
proviſion be made as to them; for the rule 
{ſprings out of that great ſource from whence 
moſt of our principles relating to real property 
are derived, the feudal ſyſtem, and has for its 
object, the protection of the frecholder; and 
there is the ſame reaſon for raiſing an equity in 
his favour, where his eſtate is rendered liable to 
the debt by the act of the owner, as where it is 
rendered liable to the debt by the act of law: 


() Vid. Burton v. Knowlton, 3 Vez. Jun. 107. Brum- 
mel v. Prothero, Ibid. 111. 


but 
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but another principle interferes, as to ſimple 
contract debts ſo charged, for ſuch will, to that 
extent, is a diſinheriſon of the heir, which, 
upon the old maxim of law, cannot be effected 
but by expreſs words or neceflary implication. 
Beſides, in both inſtances, equity acts in con- 
formity with the general conſtruction it puts 
upon ſuch proviſions ; becauſe every proviſion 
of this kind takes effect through the medium of 
a truſt either expreſſed or implied. Now a 
truſt does not affe& the rights of parties inte- 
reſted in the thing bound by it, farther than 
the object in view requires. In whatever mode 
the eſtate is charged, ſubject to the charge it 
belongs to the heir. It is his land. He may 
pay the debts, and call for a conveyance. The 
ſame obſervation applies to the heres factus or 
deviſee. Whether the eſtate come to the devi- 

| ſee charged with the debts, or be deviſed to a 
truſtee for a term to ſecure the debts, or be 

_ abſolutely given for that purpoſe, it is notwith- 
ſtanding the eſtate of the heir or deviſee, though 
ſubject to the charge. The ſame policy there- 
fore which raiſes an equity, where there are 
ſpecialty debts in favour of the heir, dictates 
the ſame equity where ſimple contract debts 
are, by the teſtator, placed on the fame footing 
as ſpecialty debts, 


Therefore, 
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Therefore, notwithſtanding the real eſtate be 
bound by way of charge in equity, which the 
Court of Chancery will decree to be performed, 
yet it ſhall be exonerated by the perſonal eſtate. 


Thus, where one by her will ſaid, „J deviſe 
to 4 B, my heir, Clipton lands (m), he paying 
all debts and legacies charged on theſe lands, 
and after his deceaſe (n), to my nephew B,“ and 
in another part of her will, ſaid, © I leave my 
jewels, plate, pictures, medals, and furniture, to 
my two executors, to be equally divided,” and 
in the laſt clauſe of her will, ſaid, © Creating 
St. Mary's, and Creating St. Olive's, I make 
liable to all debts, notes or bonds, I have con- 
tracted ſince 1735, if any, and what remains to 
be paid to D, after the Creatings are ſold.” 
Lord Hardwicke held, that the making a par- 
ticular eſtate in the land liable to pay debts, did 
not exonerate the perſonal eſtate; becauſe it was 
the material fund for the payment of debts: 
and his Lordſhip was of opinion, that the reſidue 
of the perſonal eſtate ought in this caſe, to be 
applied in exoneration of the real. 


() Bridgman v. Dove, 3 Atk. 201. 
(n) Et vid. Bartholomew v. May, 1 Atk. Rep. 487. 


So 
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So. where D by will deviſed ſeveral lega- 
cies (0), and inter alia, twenty pounds to H, 
and made his executor, and deviſed his real 
eſtate to M, paying his debts and legacies; and 
deviſed, that if he did not pay the legacies in 
three.months, and the debts in two months, the 
legatees and creditors might enter and hold till 
ſatisfied. It was decreed, on a queſtion, whe- 
ther the perſonal eſtate ſhould be applied in eaſe 
of the real eſtate, that it ſhould; for that the 
deviſe amounted but to a charge upon the rea] 
eſtate, and intended not to avoid the eſtate in 
caſe of non-payment, 


Again, if lands be deviſed for the payment of 
debts and legacies (), and the reſidue of the 
perſonal eſtate be given to executors after the 
debts and legacics paid; the perſonal eſtate ſhall 
notwithſtanding, as far as it will go, be applied 
to the payment of the debts, &c. and the land 
charged no farther than is neceſſary to make up 
the reſidue. | 


So, where a man deviſes his eſtate to his truf- 
tees to be ſold for payment of his debts, the per- 
ſonal eſtate ſhall nevertheleſs exonerate it as 


(%) Mead v. Hide, 2 Vern. 120. 
) Anon. 2 Ventr. 349. 


againſt 
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againſt a reſiduary legatee; for the reſidue im- 
plies, after debts and legacies paid. 


Thus, where a man deviſed all his freehold 
houſes, lands, and hereditaments (q), in V, to 
three truſtees, to hold to them in truſt, that the 
freehold eſtate ſhould be ſubje& to, and be fold 
and diſpoſed of by them for payment of his juſt 
debts (7) ; and, after diſpoſing of ſome particular 
legacies, gave to his nephew the reſt and reſidue 
of his goods, chattels, debts, rights, credits, and 
perſonal eſtate, not before diſpoſed of; the queſ- 
tion was, whether the perſonal eſtate ſhould be 
firſt applied to the payment of the debts, not- 
withſtanding the real eſtate was expreſsly de- 
viſed for that purpoſe? It was infiſted, on be- 
half of the re/duary legatee, that the real eſtate 
being not only made ſubject, but directed to be 
ſold for the payment of the debts, the perſonal 
eſtate ſnould not be applied for that purpoſe. 
But it was held per totam curiam, that here 
being no negative words to exclude the perſonal 
eſtate from being applied for the payment of 
debts, it ought to be firſt applied for the benefit 


| (9). Fereges v. Robinſon, Bunb. 301. Lovel v. Lan- 
caſter, 2 Vern. 183. 


(r) Quere, whether in this caſe the legatee was exe- 
cutor? 


of 
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of the heir at law. And it was decreed- accord- 


ingly. 


And the rule of law is the ſame, if a term be 
created expreſsly for payment of debts. The 
perſonal eſtate ſhall be applied in eaſe of the 


real. 


Thus, where one, after ſeveral particular lega- 
cies, deviſed all his goods and chattels to 4 B 
and C, to their own diſpoſition, and made them 
executors (s); and by indenture of the ſame 
date, demiſed ſeveral manors and lands to A and 
C, for 500 years, in truſt for himſelf for life, and 
after his death upon truſt, out of the rents and 
profits to pay his debts, legacies, and funeral 
expences, and four years afterwards to attend the 
inheritance; on a bill exhibited by the heir at 


law of the teſtator, to have an account of the 


perſonal eſtate, and of the rents and profits of 
the real eſtate, and that the perſonal eſtate might 
be applied to pay debts and legacies, in eaſe of 
the real, it was inſiſted by the executors, that 
they were entitled to the perſonal eſtate as a le- 
gacy ; but it was decreed, that the perſonal 
eſtate ſhould be applied in exoneration of the 
real. | 


(s) Cook v. Gwavas, 9 Mod. 188. 


Sa, 
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So, if the proviſion be made in the ſhape of 
an expreſs truſt of the inheritance, the rule will 
ftill be the ſame. 


Thus, in cafe of Lovel and Lancafer (0, 
where 7 & deviſed land to A B, for payment of 
debts, and deviſed to 7 D certain lands, which 
the teſtator in his life-time had mortgaged, and 
likewiſe gave him his perſonal eftate ; the queſ- 
tion was, whether 7' D ſhould have the benefit 
of the truſt for payment of debts, ſo as to have 
the money owing on the mortgage paid off by 
money raifed out of the truſt, that the land 
might come to him clear of the debt owing to 
the mortgagee ? And it was held, that he muſt 
take the mortgaged land, cum onere; and that 
the perſonal eftate alſo, though deviſed to him, 
muſt nevertheleſs be ſubject to the debts, not- 
withflanding lands were deviſed for the pay- 

ment of them. | 


The circumſtance of the perſonal eſtate being 
given to a perfon, and that perſon being named 
executor in the ſame ſentence in which ſuch 
bequeſt is made, has been conſidered, as well 
in caſes where a proviſion is made for payment 


(e) Lovel v. Lancaſter, 2 Vern, 183. Vid. Pre. Ch. 3. 
2 P. Will. 335, 190. | 


of 
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of debts by charge, &c. on the real eſtate, as 
in caſes where ſpecialty debts are indifferently 
chargeable on both funds, as furniſhing evi- 
dence, that ſuch perſon is intended to take the 
perſonal eſtate in his official character, and not 
as legatee; for it has before been obſerved, it 
is to be preſumed, that the teſtator, ſpeaking 
the whole in the ſame breath, has but one 
deſign, viz. to give the perſonal eſtate to him 
as executor, who, in the ſame moment that he 
gives him his eſtate, he conſtitutes executor. 


The caſe of Broomhall and Wilbraham (u), 
furniſhes an inſtance of this kind. There a 
teſtator deviſed in the following words, viz. 
all my perſonal eſtate, of what nature, kind, 
or quality ſoever, I give to my ſiſter 4, whom 


1 make my executrix ; and all my real eſtate, 
of what kind, nature, or quality ſoever, I give 


unto my ſons B and C, chargeable with my 
debts. And it was held at the Rolls, that the 
perſonal eſtate ſhould be firſt liable, and that 
decree was afterwards affirmed, 

And this circumſtance, of the bequeſt of 
the perſonal eſtate being in the ſame clauſe, in 
which the legatee was named executrix, was 


() Cited Ca. T. Talbot, 204. 
| conſidered, 
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conſidered, in the caſe of French and Chi 
chefter (x), as it 1s reported in Vernon, as 
demonſtrative, that the legatee was meant to 
take as executrix; and Mat, although the le- 
gacy was in favour of a wife, and the teſtator 
expreſsly declared in his will, that the ſame 
was given her as a compenſation for her own 
inheritance, with which her huſband had pre- 
vailed upon her to part. 


This caſe came on upon a bill of review. The 
error aſſigned and relied on was, that John Chi- 
cheſter (y), as heir and executor to his father, 
having raiſed ſufficient out of the real and per- 
ſonal eſtate for payment of his fiſter's portions, 
deviſed to them by his father's will, and having 
paid all but one ſiſter, who was under age, did 
by deed convey ſeveral lands to truſtees for 
payment of his debts; and afterwards made his 
will, and thereby alſo directed that his truſtees 
ſhould, out of his truſt eſtate, pay his debts, 
legacies and funeral, and thereby deviſed to 
his wife, © whom he made has executrir (z),” 


(x) 2 Vern. 568. 

(y) French v. Chicheſter, 2 Vern. 568. Vid. the au- 
thority of this caſe, queſtioned by Lord Talbot, Ca: 
Temp. Talbot, 209. Vid. Brummel v. Prothero, infra. 

(z) Note. This I take to have been the language of the 
will. Vid. ſupra. $20, 1. Cutler. Coxeter, Barton v. Stone. 


2 H all 


834 OUT OF WHAT FUND MORTGAGES 


all his perſonal eſtate not otherwiſe diſpoſed 
of, intending thereby a proviſion for her, ſhe 
having been prevailed upon to ſell away part 
of her own inheritance. And the queſtion 
was, between the heir and executor, whether 
the wife and executrix ſhould have the per- 
ſonal eſtate as deviſed to her, and leave the 
debts charged upon the land; or whether 
the perſonal eſtate ſhould be applied in eaſe 
and exoneration of the real eſtate? On the 
part of the wife, it was inſiſted, that the teſ- 
tator, having charged his debts upon his land, 
and afterwards by his will having charged even 
his legacies and funerals upon his land, and 
deviſed his perſonal eſtate to his wife, did ſuf- 
ficiently manifeſt his intention, that his wife 
ſhould have his perſonal eſtate as a proviſion 
for her, and to her own uſe; and that the ſame 
was but a ſmall recompence for what ſhe had 
parted with ; but if made liable to debts, the 
whole would be exhauſted, and the proviſion 
intended for the wife defeated ; and that the 
known rule was, that where the perſonal eſtate 
was deviſed away, the heir ſhould not have it 
applied in exoneration of the real. But the 
Lord Keeper Wright upon the former hearing, 
and the then Lord Keeper Cowper on the bill 
of review, were both of opinion, that the de- 
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viſe being in the ſame clauſe in which ſhe was 
named executrir (a), and not ſaid free and ex- 
empt fram payment of debts, ſhe muſt therefore 
take it as executrix, and the ſame muſt be 
applied for payment of debts; and the de- 


murrer was allowed, and the bill of review 
diſmiſſed. 


But Lord Talbot, in the caſe of Stapleton 
and Colville (b), although he admitted, that 
the circumſtance of the perſonal eſtate being 
bequeathed, and the legatee being named ex- 
ecutor in the ſame clauſe, had been confidered 
of great weight in ſuch caſes, and had in ſome 
inſtances been deciſive, as furniſhing an infer- 
ence, that the executor was to take as execu- 
tor and not as legatee, and conſequently ſubject 
to the exoneration of the real eſtate; yet 
doubted the authority of French and Chiche/- 
ter, if that circumſtance was the only one on 
which it was grounded: for his Lordſhip 
thought, that there was a plain difference, as 
between the caſe of making a man executor, 


(a) Note in Bamfield and Wyndham's Caſe. Wife made 


executrix in ſame clauſe, yet took exempt. Vid. infra et 
note diſtinction, 


(5) Vid. inf? ras 


3 H 2 and 
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all his perſonal eſtate not otherwiſe Jiſpoſed 
of, intending thereby a proviſion for her, ſhe 
having been prevailed upon to ſell away part 
of her own inheritance. And the queſtion 
was, between the heir and executor, whether 
the wife and executrix ſhould have the per- 
ſonal eſtate as deviſed to her, and leave the 
debts charged upon the land; or whether 
the perſonal eſtate ſhould be applied in eaſe 
and exoneration of the real eſtate? On the 
part of the wife, it was inſiſted, that the teſ- 
tator, having charged his debts upon his land, 
and afterwards by his will having charged even 
his legacies and funerals upon his land, and 
deviſed his perſonal eſtate to his wife, did ſuf- 
ficiently manifeſt his intention, that his wiſe 
ſhould have his perſonal eſtate as a proviſion 
for her, and to her own uſe; and that the ſame 
was but a ſmall recompence for what ſhe had 
parted with; but if made liable to debts, the 
whole would be exhauſted, and the proviſion 
intended for the wife defeated ; and that the 
known rule was, that where the perſonal eſtate 
was deviſed away, the heir ſhould not have it 
applied in exoneration of the real. But the 
Lord Keeper Wright upon the former hearing, 
and the then Lord Keeper Cowper on the bill 
of review, were both of opinion, that the de- 


viſe 
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viſe being in the /ame clauſe in which he was 
named executrir (a), and not ſaid free and ex- 
empt fram payment of debts, ſhe muſt therefore 
take it as executrix, and the ſame muſt be 
applied for payment of debts; and the de- 
murrer was allowed, and the bill of review 
diſmiſſed. 


But Lord Talbot, in the caſe of Stapleton. 
and Colville (b), although he admitted, that 
the circumſtance of the perſonal eſtate being 
bequeathed, and the legatee being named ex- 
ecutor in the ſame clauſe, had been conſidered 
of great weight in ſuch caſes, and had in ſome 
inſtances been decifive, as furniſhing an infer- 
ence, that the executor was to take as execu- 
tor and not as legatee, and conſequently ſubje& 
to the exoneration of the real eſtate; yet 
doubted the authority of French and Chiche/- 
ter, if that circumſtance was the only one on 
which it was grounded: for his Lordſhip 
thought, that there was a plain difference, as 
between the caſe of making a man executor, 


(a) Note in Bamfield and Wyndham's Caſe. Wife made 


executrix in ſame clauſe, yet took exempt. Vid. infra et 
note diſtinction. 


(5) Vid. infra, 
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and the making him likewiſe a legatee of the 
perſonal eſtate; becauſe, if the executor dicd 
in the firſt inſtance inteſtate, before probate, 
the repreſentative of the teſtator was entitled 
to the adminiſtration ; whereas, in the latter 
inſtance, there being an expreſs gift to him, 
he took as legatee, and conſequently upon his 
death his repreſentative would be entitled to it, 
. an intereſt being veſted in him in his own 
right, in the one caſe, but nothing at all in the 
other until he had converted it. 


And Lord Talbot, in the before-mentioned 


caſe of Stapleton and Colville, obſerved fur- 
ther, that, in the caſe of Broomhall and Mil- 
braham (c), it appeared, that, had the real 
eſtate which was deviſed to the ſons been 
charged with the debt, they would have had 
nothing, and the teſtator's ſiſters, who were 
the deviſees of the perſonal eſtate, would have 
ran away with the whole; and that the queſ- 
tion being between the teſtator's own children 
and his fiſters, it was natural and juſt to con- 
{true the intent in favour of the children, and 
to lay the load on the perſonal eſtate. 


(c) Supra 832. 


However, 
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However, I am inclined to think, that the 
decree in Broomhall and Wilbraham might, 


upon the authority of the caſes, of Cutler and 


Coxeter, and Barton and Barton (d), be ſup- 
ported upon the circumſtance of the bequeſt 
being comprized in the ſame ſentence, in which 
the legatee was made executrix, without having 
recourſe to the equitable ground taken by his 
Lordſhip; becauſe there appears to me, no 
reaſon to diſtinguiſh this caſe from thoſe to 
which I have alluded, unleſs upon the ground, 
that in the caſe of Broomhall and Wilbraham, 
the debts were provided for by a charge on the 
real eſtate; but that ſeems to be no ground 
for exempting the perſonal eſtate, that circum- 
ſtance alone being conſidered only as enlarging 
the fund, and not as affecting the equity, as 
between the heir and the executor. And it 
ſeems to me, that the caſe of French and 
Chicheſter is diſtinguiſhable from the caſes of 
Cutler and Coxeter, Barton and Barton, and 
Broomhall and Wilbraham, on. the ground 
that the perſonal eſtate being given as a pro- 
viſion for the wife, and in reſpect of her having 
been induced to part with her own inheritance, 
rebutted any equity that might have ariſen in 


(4) Supra. 820, 1. | 
3 Hz favour 
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favour of the heir, had thoſe circumſtances been 
out of the caſe. 


And though an eſtate be deviſed to be fold 
out and out for payments of debts and funeral 
expences, with a particular diſpoſition of the 
ſurplus money ; yet if the perſonal eſtate be 
not otherwiſe diſpoſed of than by the appoint- 
ment of an executor, the perſonal eſtate will 
be liable to exonerate the deviſed eſtate : and 
the deviſees of the ſurplus will be entitled to 
call upon the executor in equity to reimburſe 
them out of the perſonal eſtate, ſo much of 
the fund ariſing by fale of the real eſtate, as 
has been paid in diſcharge of debts and fu- 
neral expences, in exoneration of the perſonal 
eſtate (e). | 


The principle upon which courts of equity 
proceed in all theſe caſes 1s, that the teſtator's 
intent muſt govern the conſtruction of his will. 
The barely charging a man's real eſtate with 
his debts, or conyeying them to truſtees in truſt 
fo pay his debts, does not evince a deſign to 
exempt the perſonal eſtate primarily charged 
therewith, or at leaſt it is not in point of law 


(e) Vid. Gray v. Minithorpe, 3 Vez. Jun. 103. 


concluſive 
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concluſive evidence to that extent, becauſe the 
perſonal eſtate is poſitively liable in equity, in- 
dependant of the will; it therefore requires 
negative words in the will, or ſomething tanta- 
mount to rebut this concluſion of law, and 
exempt the perſonal eſtate; but the merely 
rendering another fund liable, implicates no 
ſuch intent; for, prima facie, it imports no- 
thing more than the teſtator's intent to render 
his real eſtate liable as an accumulative fund, 
in caſe of any deficiency in the fund primarily 
liable; nor does the gift of the perſonal eſtate 
to one conſtituted executor in the ſame breath 
mend the caſe ; becauſe in doing that, the teſ- 
tator only makes a poſitive diſpoſition of the 
property there, where the law would have 
thrown it, had nothing been ſaid; it is there- 
fore only exprefſio ejus quod tacite ineſt. The 
two circumſtances, taken together, cannot fur- 
niſh any inference beyond that, which the 
ſtrongeſt circumſtance viewed diſtinctly would 
reach, and neither circumſtance taken ſepa- 
rately is ſufficient to rebut the equity in favour 
of the heir. | 


And wherever an executor takes a ſum of 
money, qua executor, whether ſuch a ſum be 
payable out of a perſonal or real eſtate, it will 

3H4 . be 
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be liable to exonerate his teſtator s real eſtate 
from debts. 


Thus (/, where one deviſed 100. and all 
his books to 4 and B, whom he afterwards 
made his executors, and gave a copyhold eſtate 
to C, he cauſing to be paid to his executors 
the ſum of 1001. and, after payment of debts 
and legacies, gave the reſidue and remainder 
of all his eftate freehold, copyhold, leaſehold, 
plate, rings, ſtock, &c. to the governors of 
the Foundling Hoſpital, and their ſucceſſors 
for ever; one queſtion was, whether this 1007. 
ſhould” be ſubject to the teſtator's debts? Et 
per Lord Hardroiche Chancellor, the firſt queſ- 
tion is, in what capacity the executors take; 
for if they take in the capacity of executors, 
the money muſt 80 for the purpoſes in the will. 
And I am of opinion they take as executors ; 
any other determination would break in on an 
eſtabliſhed rule, and make a precedent of bad 
conſequence, by ſaying that when they take 
barely by the name of executors, they ſhall 
take for their own uſe. In every caſe where 
real eſtate, or a ſum of money out of it, is 
given by the name of executors, it ſhall be 
conſidered as given in that light, and for the 


(7) Arnold v. Chapman, 1 Vez. 108. 


purpoles 
\ 
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purpoſes of the will, and this is conſonant with 
other caſes applicable to the office of execu- 
tors, which are as ſtrong as the preſent. Fer 
inſtance, the lands of a villain are aſſets, ſo 
was the villain himſelf; therefore what comes 
as accruer from him muſt be aſſets. Though 
the executors had died before the teſtator, it 
would have been a good bequeſt of this 100l. 
charged on this copyhold for the purpoſes of 
the will, ſo far as it could take effect, that is, 
for debts. and legacies; and if one of them 
ſhould die, it would ſurvive to the other, and 
there is no determination to the contrary. . It 
muſt therefore be conſidered ſubje& to that 
duty, which is upon them by their office; and 
it 1s material that when he ſpeaks of them 
with relation to their office, he calls them ex- 
ecutors; where he gives to themictves, he calls 
them by their own names. 


But, as we have obſerved, - if there be ex- 
preſs words, or a plain neceſſary implication 
ariſing from the words of the teſtator, or de- 
ducible from the manner in which he diſpoſes 
of his property, of his intention to exempt 
his perſonal eſtate from his debts, and to ſub- 
ſtitute the real in the room of the perſonal 

4 _ eſtate, 


74. 
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eftate, this he may do, and the law wil ſup- 
port him in it. 


Firſt it may be done by expreſs words, 
which may be either poſitive, or implying a 
negative. 


By poſitive words (g), as if a man deviſe lands 
to be ſold for the payment of debts and legacies, 
and will that his perſonal eftate ſhall not fand 
or be charged, or liable thereto ; or if the deviſe 
for ſale of lands for the payment of debts be 
general, and the teſtator afterwards deviſes all 
the reſt and reſidue of his perſonal eſtate, hav- 
ing already made provifion for the payment of 
his debts and legacies out of his real eſtate, 
or out of ſuch particular lands, or ſuch like 
clauſes ; in theſe caſes the real eſtate, ſo ſub- 


jected, ſhall not be exonerated by the perſo- 
nal. ; 


Thus, where Sir William Lemon (h), poſ- 
ſeſſed of a real and perſonal eſtate, the former 
incumbered by ſeveral mortgages of his anceſ- 


(es) Per Lord Harcourt, Keeper, Gilb. Rep. Chan. 73, 


(4) Leman v. Newnham, 1 Vez. 51. 


tors, 
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tors, made his will, in which was inſerted this 
particular clauſe; I deſire all my debts may 
be diſcharged by my executors, I mean thoſe 
only of my own contracting, not thoſe heavier 
debts charged by my family;” and, after giving 
ſeveral legacies, gave his perſonal eſtate to his 
mother, whom he made executrix, defiring her 
to pay all his juſt debts exactly; the mother, 
after the making the will, brought in the mort- 
gages, which were aſſigned to her, and for 
the payment of which the ſon entered into a 
covenant. He died in 1741, there having been 
no payment or demand of principal or intereſt 
for twenty years. In 1744, the mother brought 
a bill againſt the preſent plaintiff and defend- 
ant L and N, who were the co-heirs at law 
of her ſon, for payment of the mortgages, or 
elſe to forecloſe. Afterwards, ſhe dying, made 
L, one of the co-heirs, her executor, who got 
his name ſtruck out of the original, and now 
brought a bill of revivor againft the other co- 
heir for a ſale of the mortgaged eſtate ; and 
that, out of the money ariſing thereby, the 
principal and intereſt due ſhould be paid by 
N the defendant : the plaintiff claiming by a 
double right, as executor of the mother, who 
ſtood in the place of the mortgagee, and as 
co-heir of her ſon; one queſtion was, out of 

; what 


- 
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| | ' What fund theſe mortgages were to be paid? 
|| And it was held by Sir William Forteſcue, 
Maſter of the Rolls, that the will, by which 
it was agreed that he had a power to charge his 
real or perſonal eſtate with theſe mortgages, 
was the proper rule to go by, as far as it di- 
rected ; ſo that the queſtion was, whether, and 
how far, it had done ſo? It had been inſiſted, 
that the perſonal eſtate, being the proper fund, 
tould not be diſcharged without particular 
words ; and that, therefore, though there was 
a direction for payment of the debts out of the 
real eſtate, that would not change the fund, 
but would only make good any deficiency of 
the perſonal eſtate. That was the general rule, 
but here there were expreſs words of exemp- 
tion. It had been ſaid, that, though there 
was this exemption in the firſt clauſe, it was 
not in the latter, where the teſtator directed 
all his juſt debts-to be paid exactly. In anſwer 
to which the Court ſaid, it was a conſtant rule, 
that one part of a will was not to be conſtrued 
contradictory to another, if both would ſtand ; 
and, when the teſtator had ſo particularly ex- 
- plained what he meant by his debts, it would 
be hard to give it a different conſtruction. 


I 


By 
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By words implying a negative (i). As where 
M, ſeiſed in fee of lands, deviſed them to his 
wife for eighty years, if ſhe ſhould fo long live, 
and afterwards to truſtees for ninety-nine years 
in truſt, that by the perception of the profits, 
or by the ſale of the ſaid eſtate, they might pay 
his debts with remainders over; and deviſed 
to his wife all his plantations in Nevis, and his 
negroes, ſervants, goods, ſtocks, and all his 
perſonal eſtate whatſoever to her own 'uſe, 
having charged his real eftates for the pay- 
ment of his debts, that his perſonal - efate 
might come. clear to her, and made her ſole 
executrix and died: a bill in Chancery was 
exhibited by the wife, to enforce the truſtees 
to ſell the lands, or ſo much thereof as would 
be ſufficient to raiſe money for the payment of 
the debts; or that, if ſhe ſhould be compelled 
to pay them out of the perſonal eſtate, then 
that the lands might be conveyed to her to 
reimburſe her. It was contended that the per- 
ſonal eſtate ought in the firſt place to land 
charged, and not the real, until the perſonal 
ſhould prove deficient. But the Court decreed 
the truſtees to execute the truſts by ſale of the 
lands appointed to be ſold to pay the teſtator's 
debts. 


() Lady Anne March v. Fowke et a”. Finch's Rep. 414. 
Secondly, 


| 
| ; 846 our oF WHAT FUND MORTGAGES 
: j | 
| Secondly, from the general frame and ſcope 


[ | of the will, as diſplaying a manifeſt intention 
[ of the teſtator to exempt his perſonal eſtate. 


And the mere circumſtance (40), that both 
| funds are given to the fame perſons, furniſhes - 
| great room for preſuming, that the perſonal 
| eſtate is not intended to be exempted from 
ll exonerating the real eſtate. 


| Thus, where A, by will, deviſed his houſe- 
1 hold goods, and furniture to B, and 1000. 
| to C, payable at twenty-five, and likewiſe -5ool. 
to D, payable at twenty-five, and deviſed all 
his manors, lands, tenements, and heredita- 
| ments, to truſtees and their heirs in truſt for 
| the payment of his debts, legacies, and funeral, 
and then by his will expreſsly charged them 
with the payment thereof, and directed that 
his truſtees ſhould reſerve the rents and profits 
of his eſtates till C ſhould attain his age of 
twenty-five years, and thereout allow him 25“. 
a year; and 20. a-piece to C and D, until 
they ſhould attain their ages of twenty-five 
years; and deviſed the reſidue of the rents and 
profits of the ſaid eſtate, together with the 
ſame eſtate to E in tail male, remainder to C 
and O in tail male ſucceſſively, remainder in like 


(4) Dolman v. Smith, Pre, Chan. 456. 2 Vern. 740. 
8 2 manner 
"ah 
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manner to three other perſons, with remainder 
to the right heirs. of one of them, who was a 
ſtranger, and no relation to the family; and 
then deviſed ſeveral things to go along with 
the eſtate as heir-looms ; and afterwards de- 
viſed all the reſt and reſidue of his goods, 
chattels, and perſonal eſtate before unbequeathed 
to C, and made the truſtees his executors, 
and died. The queſtion was, whether the per- 
ſonal eſtate belonged to E, exempt from debts, 
legacies, and funeral expences, or whether it 
ſhould be applied in the firſt place towards 
ſatisfaction thereof, notwithſtanding the expreſs 
charge on the real eſtate for payment? And 
Lord Coroper, on the whole frame of the will, 
was of opinion, that the perſonal eſtate was to 
be applied in the firſt place, in eaſe of the real 
eſtate : Firſt, becauſe there was no expreſs 
clauſe to exempt the perſonal eſtate, which 
had been always a diſtinction taken in the Court 
of Chancery. Secondly, becauſe it appeared 
that the heir of this family was not to have the 
real eſtate till his age of twenty-five years; nay, 
not fo much as the rents and profits, which 
ſhould actually fall and become due, before 
that age; that the teſtator appeared throughout 
to carry a very frugal intention, and therefore 

would allow his heir no more than 2 5. a year 


for 
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for his maintenance, and that too carried be- 
yond the uſual time of his age of twenty-one 
years; for he was to be truſted with nothing 
more, even till his age of twenty-five years, 
Could it then be thought that he intended in- 
definitely to truſt him with the perſonal eſtate, 
without limitation to any age, ſo that he might 
ſquander it all away, and waſte it as ſoon as 
ever he came to it? that both the real and 
perſonal eſtate were in this caſe to come into the 
ſame hand, and, therefore, he could have no 
ſuch frugal intention with regard to the one, 
and leave 1t ſo looſe with regard to the other. 
And his Lordſhip decreed the perſonal eſtate 
to be ſubject, in the firſt place, to the debts 
and legacies. 

So (1), where one deviſed all his lands, te- 
nements, and hereditaments, in the counties 
of M and M, to truſtees, in truſt by rents and 
profits, fale or mortgage, to raiſe ſo much 
money as would pay his debts, and intereſt 
for the ſame ; and, after payment of his debts, 
that they ſhould ſtand ſeiſed of ſuch part of 
his eſtates as ſhould remain unſold to and for 
ſuch perſon and perſons as ſhould be entitled 


(1) Hazlewood v. Pope, 3 Peer Will. 323. Et wid. 
Dolman and Smith, ſupra. | 
DS | | to 
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to his ſettled eſtate; and if any money remain- 
ed after payment of the debts, the ſame ſhould 
be paid to his daughter, or ſuch other perſon 
as ſhould be entitled to the ſaid other eſtates, 
and he gave all his perſonal eſtate to his ſaid 
daughter, and made her ſole executrix: Lord 
Talbot decreed the perſonal eſtate to be applied 
in the firſt place to the payment of debts; his 
Lordſhip chiefly grounded his opinion upon the 
circumſtance, that the ſame perſon was deviſee 
of the perſonal, and alſo deviſee of the ſurplus 
of the real eftate in tail ; for he could not think 
it was the intention of the teſtator to exempt 
his perſonal eſtate from his debts, for no other 
reaſon, but that his daughter might diſpoſe 
thereof by her will, under her age of twenty- 
one, on purpoſe to leave the real eſtate of the 
teſtator, and which was ſettled on herſelf in 
tail, the more incumbered. 


So in the caſe of Harewood and Child, where 
the words were (m), I deviſe all my manors 
to 4 and B, and their heirs in truſt, that 
e they and their heirs, out of the rents and 
profits, or by leaſe or mortgage, or fale 
thereof, or any part thereof, ſhall raiſe ſo 


(n) Harewood v. Child, cited Ca. Temp. Talbot. 204. 
This ſeems to be the ſame caſe as that laſt cited. 


aſe * much 


| 
| 
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much money, as I ſhall owe at my death; 


and after payment of my debts, and reim- 
„ pburſing themſelves upon farther truſt, that 


* they and their heirs ſhall ſtand ſeiſed of ſuch 
part of the premiſes as ſhall remain unſold 
to and for ſuch perſons and uſes as the manor 
« of E is already ſettled, and if any money 
remains after payment of my debts, it ſhall 
be paid to my daughter, and ſuch as are 
entitled to the ſaid manor, by the limitations 
“ aforeſaid.” He had already given the manor 
of C to his daughter 1n tail, with remainder to 


his nephew, and then he gave all perſonal 


eſtate, of what nature or quality ſoever to his 


daughter, whom he made executrix: and it 


was held, that notwithſtanding this expreſs de- 
viſe to the truſtees, the perſonal eſtate ſhould 
be firſt applied in diſcharge of the real. 


Lord Talbot himſelf ſtates the ground on 
which he determined this caſe (), in that of 
Stapleton and Colville ; he ſays, the opinion of 
the Court was founded upon the contemplation 
of the will, which being taken together, mani- 
feſted the intent to be, that the daughter 
ſhould take the perſonal eſtate, liable to the 


(2) Ca. T. Talbot, 208. 
| payment 
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payment of his debts, ſhe herſelf being deviſee 
of the whole; and it would have been abſurd 
to imagine, that the teſtator meant his perſonal 
eſtate to be exempt from the payment of his 
debts, when he had expreſsly provided, that the 
ſurplus of the produce of what ſhould be raiſed 
out of the real eſtate, ſhould go to the ſame 


perſon, who was deviſee in tail of the real 
eſtate; 


But if the whole perſonal eſtate be given, in 
- ſome ſort, as a ſpecific bequeſt, and there be a 
proviſion for the payment of debts out of the 
real eſtate, and the conſequence of charging 
the debts on the perſonal eſtate, will be to ex- 
hauſt the whole of it, the perſonal eſtate will 
be exempted ;z becauſe, in ſuch caſe, it is pre- 
ſumed, that the teſtator meant ſome benefit to 


the legatee, to whom he has given his whole 
perſonal eſtate. 


The caſe of Bumfield and Wyndham is an 
inſtance of this ſort (o). There J & deviſed all 
his manors to truſtees and their heirs, in truſt 
immediately out of the rents and profits, or by 
ſale or mortgage of the premiſes, or any part 


(e) Bamfield v. Wyndham, Pre. Chan. 101. et wid. 3 
Vez, Jun. 105. 


312 thereof 


9 
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thereof, to raiſe and levy money for payment 
and ſatisfaction of all his juſt debts, with inte- 
reſt and charges of the truſtees; and if there 
ſhould be a ſurplus of lands or money, that to 
be to his ſiſters jointly, and their heirs ; and all 
his perſonal eftate to his dear wife, whom he 
made ſole executrix. The queſtion was, whe- 
ther the wife ſhould have the perſonal eſtate 
exempt from debts, or whether that ſhould be 
applied in the firſt place towards the payment 
of them? for it was urged, that the deviſe 
being to her, who was made executrix, ſhe 
ſhould take it only as executrix. Lord Somers 
took notice, that the debts were more than the 
perſonal eſtate amounted to, and therefore, the 
teſtator muſt mean, that the wife ſhould have 
it exempt from debts, or he muſt mean no- 
thing; and he ſaid, there was in this caſe no 
room to make a different conſtruction. 


The reader ſhould here be apprized of the 
diſtinction between the laſt caſe, and that of 
French and Chicheſter, before- mentioned in 
this chapter; for they approach each other ſo 
nearly in circumſtances, that without the moft 
cautious attention, they appear to have been 
decided in direct oppoſition to each other; for, 
in both caſes, the legatee was the wife of the 

x teſtator, 
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teſtator, and was made executrix in the ſame 
ſentence, in which the perſonal eftate was 
given; and, in both caſes, the perſonal eſtate 
was inadequate to diſcharge the debts, &c. and 
conſequently, the legacies would be defeated if 
it was ſo applied; both caſes are decided by 
perſons of the firſt judicial authority, and yet 
the adjudications are different. But they appear 
to me reconcileable upon the ground, that the 
caſe of French and Chicheſter was a diſpoſition 
only of all the teſtator's perſonal eſtate not 
otherwiſe diſpoſed of, and ſo in the nature of a 
refiduary bequeſt ; whereas that of Bamfield and 
Wyndham was a diſpoſition of the whole per- 
ſonal eſtate of the teſtator as one entire thing, 
and ſo given ſpecifically ; and in that light it is 
conſidered by Lord Hardwicke, in the caſe of 
Lord Inchiquiz and French (p); and, if it be / 
conſidered, the circumſtance, that the. legacy 
will be defeated, if the perſonal eſtate is not 
exempted, is a material index to the intention; 
becauſe it lets in a principle, which has great 
weight in the conſtruction of wills of perſonal 
property, namely, that prima facie the teſtator 
intends a poſitive benefit to every ſpecific lega- 
tee; which principle does not apply to a reſi- 


Vid. Ambler's Rep. 38. 
313 duary 
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duary legatee, becauſe, in our law, the reſiduary 
legatee 1s not greatly conſidered, as he was in 
the Roman law, the reſiduum being taken with 
us as merely the gleanings of the teſtator's 
eſtate, and depending upon caſualty, whether 
there ſhall be any ſuch gleanings or not. 


The caſe of Xynaſton and Kynafton (9). 
muſt, I preſume, have been alſo determined 
upon the principle, that, where the whole per- 
ſonal eſtate is bequeathed, and would be ex- 
hauſted, if applied to exonerate the real, the 
preſumption is, that it was meant to be ex- 
empted. In this caſe, the teſtator by his will, 
charged his eſtates with the payment of all his 
debts, legacies, and funeral expences ; and, for 
that purpoſe, he devifed particular lands to 
truſtees, in truſt to ſell the ſame, and pay his 
debts, legacies, and funeral expences, and. he 
gave to his wife all his perſonal eſtate whatſo- 
ever, and conſtituted her ſole executrix. The 
debts exceeded the perſonal eſtate; and Lord 


Bathurſt determined the perſonal eſtate to be 
Exempt. 


(J) Kynaſton v. Kynaſton, cited 1 Bro. ys Chan. 457. 
Sed wid. infra, Adams v. Meyrick, 


And 
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And this diſtinction, between a deviſe of the 
whole perſonal eſtate, and a deviſe of the reſi- 
due, was alſo taken in the caſe of Heath and 
Heath (r), where one, ſeiſed in fee of lands, 
and poſſeſſed of a perſonal eſtate, having chil- 
dren, and owing money, gave legacies by his 
will, and directed, that they ſhould be paid out 
¶ his real eftate, and gave his perſonal eſtate 
to his children. Et per curiam, if the legacies. 
had been only charged upon the real eſtate, yet 
the perſonal eſtate ſhould have been firſt appli- 
ed to pay them, and ſo ſhould it have been 
againſt a reſiduary legatee ; but, in this caſe, 
the real eſtate being the fund appointed, and 
the whole perſonal eſtate given away by the 
will, THEREFORE, the legacies muſt be paid 
out of the real eſtate only ; but the debts ſhall 
be ſtill paid out of the perſonal eſtate, the roill 
not ordering the debts to be paid out of the 
real, | | 


The caſe of Lord Inchiguin and Lord 
Obrien, is grounded upon this diſtinction 
between a diſpoſition of the whole perſonal 
eſtate, and a diſpoſition of a refidue only, in 
regard to the evidence they reſpectively furniſh, 


| (r) Heath w. Heath, 2 P. Will. 366. 
314 as 
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to the teſtator's intention with reſpect to the 
exemption of his perſonal eſtate. 


Lord Thomond by his will (inter al.) de- 
viſed in this manner (s): © As to my worldly 
eſtate, both real and perſonal, I diſpoſe thereof 
as follows: Firſt, I will that all my debts, 
which I ſhall owe at the time of my death, ſhall 
be paid,” (which was ſufficient to charge his 
real eſtate with his debts, in caſe his perſonal 
eſtate had fallen ſhort) and then went on in his 
will, and deviſed, © his real eſtate to truſtees, 
upon truſt, that they ſhould ſell ſuch a com- 
petent part thereof, as ſhould be ſufficient for 
the payment of his debts and legacies.” And 
his farther will was, that the money to be 
raiſed by ſale of his real eſtate, ſhould be deemed 
as perſonal ;” and then he gave all the reſt and 
_ refidue of his perſonal eſtate to Lord Obrien, 
after payment of his debts and legacies. And 
the queſtion was, whether the perſonal eſtate, 
viz. that part of it which was properly ſo, his 
chattels, ſhould go to Lord Obrien, diſcharged 
of the teſtator's debts and legacies, Lord 
Hardwicke ſaid, that there was no caſe, wherever 
it was pretended, that the perſonal eſtate was 


(s) Lord Inchiquin v. Lord Obrien, 1 Wilſ. 82. S. L. 
Philips v. Philips, 2 Bro. Rep. Chan. 273. 


exempted, 
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exempted, where the reft and refidue was given 
in this manner, namely, © after payment of my 
debts and legacies;” and the meaning of the 
teſtator muſt have been, that in caſe his per- 
ſonal eſtate ſhould fall ſhort, then that a com- 
petent part of his real eſtate ſhould be ſold : 
but to take off the force of this reaſoning, it 
was inſiſted, that by theſe words in the will, 
And my farther will is, that the whole money 
to be raiſed by ſale of my real eftate ſhall be 
deemed as perſonal,” the teſtator meant, that 
ſo much of his real eſtate ſhould be ſold, as 
ſhould be equal to his proper perſonal eſtate, 
and ſhould be added to the ſame, and that out 
of that aggregate fund, the debts; &c. ſhould 
be paid, and after payment out of that aggre- 
gate fund, the reſidue ſhould go to the reſiduary 
legatee ; but his Lordſhip ſaw no foundation 
for this conſtruction; for it was never heard of, 
that becauſe a reſidue of a perſonal eſtate was 
given, that, at all events, ſome reſidue muſt 
paſs by the will, for no man could tell at the 
time of making his will, how his perſonal eſtate 
might be encreaſed, or diminiſhed, or how 
long he might live. So he decreed the per- 
ſonal eſtate to be firſt chargeable with the debts 
and legacies, | | 


| | A fimilar 
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A ſimilar deciſion was made by Lord North- 
ington, againſt the intereſt of a wife, being 
a reſiduary legatee, in the caſe of Stephenſon 
and Heathcote (t). There, one deviſed lands 
in truſt, by ſale or mortgage, to raiſe ſo much 
money as ſhould be fully ſufficient to pay all 
his juſt debts, and then gave a filver tobacco- 
box to 4 B, and gave all the refdue of his 
perſonal eftate to his wife, and made her exe- 
cutrix; and Lord Northington ordered the 
perſonal eſtate to be firſt applied. 


Although the fingle circumſtance of the 
perſonal eſtate being deviſed to the wife. by 
way of re/idue, ſeems not of itſelf to be ſuffi- 
crent to exempt it from exonerating a real eſtate 
_ deviſed for payment of debts, yet the circum- 
ſtance of a wife or child being concerned, has 
generally induced a ſtrong bias on the fide of 
ſuch a conſtruction of the whole will, as will be 
favourable to an exemption of the perſonal 
fund; and therefore the Court of Chancery, 
- eſpecially of late years, ſince the feudal notion 
of favouring the freeholder has been growing 
weaker, and yielded to the more rational prin- 
ciple of complying with the intention of the 


| () Stephenſon v. Heathcote, cited 1 Bro, Rep. Chan. 
458. Obſerved upon 3 Vez. Jun. 106. 


I owner 
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owner of both funds, has laid hold of flight 
circumſtances, raiſing minute ſhades of diſtinc- 
tion, added to the preſumption furniſhed by 
that of the legatee ſtanding in ſo favourable a 


relationſhip, to take ſuch caſes out of the 
general rule, 


The caſe of Adams and Meyrick (u), fur- 
niſhes an inſtance of this kind, and may be 
conſidered as the leading authority on this 
head, 


There A, by will, gave ſeveral pecuniary le- 
gacies, and, after, deviſed lands to truſtees and 
their heirs, in truſt, that they Dip and sHoVLD 
by mortgage or ſale of the ſaid premiſes, or any 
part thereof, pay and fatisfy his debts, and the 
ſaid legacies, and funeral expences; then he 
deviſed all his goods, chattels, and houſehold- 
ſtuff, m ſuch a houſe, to another; and then 
went on in theſe words: All the reft and re- 
due of my perſonal eftate, I give and deviſe 
to my wife, whom I make ſole executrix.” 
Per Curiam, the reſidue of the perſonal eſtate 
bolongs to the wife, in the nature of a ſpecific 


(z) Adams v. Meyrick, 1 Eq. Ca. Abr. 271. 13. N. B. 
This caſe ſaid by Lord Hardwicke to be a weaker caſe 
than that of Walker and Jackſon, infra. 


legacy, 
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legacy, exempt from debts, legacies, and funeral 
expences; for though the perſonal eſtate is the 
natural fund for them, yet here he has expreſsly 
provided another for that purpoſe, by words of an 
imperative ſignification, that the truſtees do 
and hall,“ (xz) which is ſtronger than a bare 
charge of them on his real eſtate, and might be 
intended only auxiliary to his perſonal eſtate, 
which will, without words of exemption, be 


liable, in the firſt place; and though the 


words, reſt and refidue of his perſonal 
eftate,” are generally underſtood reſt and reſi- 
due after debts, legacies, and funerals, yet, here, 
they are relative to the laſt antecedent of the 
deviſe of his goods, chattels, and houſehold- 
ſtuff, at ſuch a houſe, and paſs to his wife as a 
ſpecific deviſe, in the ſame manner as the next 
preceding deviſe did to the deviſee thereof, and 
are to be underſtood the reduce of what he had 
not before particularly deviſed, not the reſidue 
after debts paid (y). 


(x) Vid. ſupra, Stephenſon v. Heathcote, which, though 


very ſimilar to this caſe, is decided the other way. 


(y) But this caſe may be ſupported on the ſame grougd 
as the caſe. of Bradnox v. Gratwick, infra, wiz. that the 
deviſe of the ſpecific and refiduary legacy is in the ſame 
breath ; and which principle, alſo, ſeems to me appli- 
table to the caſe of Stephenſon and Heathcote, which, I 
take it, was erroneouſly determined, et wid. Wainwright 
x; Bendlowes, as reported, 2 Vern. 718. 11 
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If the perſonal eſtate, or any part thereof, be 
given as a ſpecific bequeſt, the heir or deviſee 
of the real eſtate, will not be entitled to be ex- 
onerated by the perſonal eſtate or ſuch part of 
it as is ſo given. 


The caſe of O'Neal and Mead furniſhes an 
inſtance of this kind, in reſpect of chattels 
real (z). There, A, ſeiſed in fee of a real 
eſtate, which he had mortgaged for 500 l. and 
poſſeſſed of a leaſehold, deviſed the former to 
his eldeſt fon in fee, and gave the latter to his 
wife, and then died, leaving debts which would 
exhauſt all his perſonal effects, except the leaſe- 
hold given to his wife. The queſtion was, 
whether, there being (as uſual) a covenant to 
pay the mortgage-monies, the leaſehold pre- 
miſes, deviſed to the wife, ſhould be liable to 
diſcharge the mortgage? And the. Maſter of 
the Rolls, after taking time to conſider of it, 
and being attended with precedents, decreed, 
that as the teſtator had charged his real eſtate 
by this mortgage, and, on the other hand, ſpe- 
cifically bequeathed the leaſchold to his wife, 
the heir ſhould not diſappoint her legacy, by 
laying the mortgage debt upon it, as he might 


(z) O'Neal v. Mead, 1 Will. 693. 
have 


- 
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have done, had it not been ſpecifically deviſed; 


and that, though the mortgaged premiſes were 
alſo ſpecifically given to the heir, yet, in this 
caſe, he to whom they were thus deviſed, muſt 


take them cum onere, as probably ey were 
intended to paſs. 


Even money may be ſpecifically deviſed, but 
then it muſt be under ſuch circumſtances of 
locality, and in ſuch a fituation, that the lega- 
tee may identify it, and ſay that he has a right 


to that very money in ſpecie; for it is of the 


eſſence of a ſpecific legacy, ſtrictly ſpeaking, 
that, by the aſſent of the executors, the pro- 
perty, in the identical thing, will immediately 
veſt, and not remain fluctuating, until the ar- 
rangement of the teſtator's affairs; for, if that 


be neceſſary, it is not a ſpecific legacy. 


Thus, where the teſtatrix deviſed 400 l. to 
the plaintiff S, to be paid to him out of 500 l. 


ſecured by a ſtatute, &c. by C, and made the 


defendant, B, her executor; on a bill brought 
by $, againſt B, for payment of the money (a), 
the queſtion was, whether this was a ſpecific 
legacy? And it was held ſo to be, and decreed 
to be paid to the plaintiff. 


(a) Smallbone v. Brace, Swinb. 28. Finch's Chan. Rep. 
Ca. 303. : 


So, 
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So, where J S, having money ſecured to him 
by bond, in the names of A and B, in truſt 
for himſelf, deviſed it; the Court held that 
the deviſe of this ſum of money was a ſpecific 
legacy (b). 


Again, where the teſtator, having deviſed 
3400 l. to be laid out by his executors in a 
purchaſe of annuities, in the Exchequer, for 
ninety-nine years“ term, to be enjoyed by his 
wife for her life, ſhe releaſing her dower, and 
after her deceaſe to go equally to his two daugh- 
ters, bequeathed 1000 l. a- piece to the latter, 
and died, leaving little more aſſets than would 
pay the 3400 J.; the Court held, that the le- 
gacy of 3400 l. was ſpecific, for it muſt be 
taken as the deviſe of an annuity, and, there- 
fore, was a ſpecific legacy (c). 


But here we muſt remark, that the deviſe of 
the perſonal eſtate muſt be clear, certain, and 
exactly defined, not looſe and equivocal, or it 

will not operate ſo as to alter the ordinary 
courſe of applying aſſets; an infraction upon 
which, the courts of juſtice view with a jealous 


20 Lord Caſtleton v. Lord \ FR 1 Eq, Ca. Abr. 
298, 2. 


(c) Burridge v. Bradhill, 1 P. Will, 127. Swinb. 28. Sed 
vid, infra, this caſe explained, 


z 


eye, 
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eye, and never permit, but where the intention 


of the teſtator (who had an abſolute power 


over his property) to appropriate it otherwiſe, 


is clearly expreſſed, or neceſſarily implied. 


Therefore (d), where the teſtatrix bequeath- 
ed ſeveral pecuniary legacies, and, amongſt 
others, gave 15001. to her eldeſt ſon, in truſt, 
to lay it out in the purchaſe of land in fee, and 
to grant a rent-charge of 5ol. per annum, 
thereout, to his daughter, the plaintiff, M, the 
wife of H, for her ſeparate uſe ; but that, if 


her eldeſt ſon ſhould refuſe or neglect to lay 


out 15007. in a purchaſe, and to grant this 
rent-charge, then he ſhould have but 500 l. of 
the money, and the remaining 1000 J. ſhould 
be laid out, as far as it would go, in the pur- 
chaſe of an annuity, for the ſeparate uſe of the 
daughter: The queſtion was, whether the 
1 500 l. was a ſpecific legacy? And, on the part 
of the plaintiff, it was inſiſted that it was; be- 
cauſe it was ordered to be laid out in land, and 
conſequently, was to be taken as a deviſe of 
land, by which means it was become a ſpecific 
deviſe. But Lord Parker held otherwiſe ; for, 
admitting the 1 5001. legacy ſhould be taken as 
land, the queſtion would be, what the legacy 


(4) Hinton v. Pinke, 1 P. Will. 539. S. C. Swinb. 29. 
5 was, 
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was, or how much ſhould be laid out in land? 
The legatee of the 15007. could not fay that 
ſhe had a right in /pecie. Was it poſſible, ſup- 
poſing there had been, in the preſent cafe, 1407. 
of the teſtator's money laid upon the table, the 
legatee could fay, that ſhe had a right to this 
money in ſpecie? If not, then it was no ſpecific 
legacy. But, his Lordſhip obſerved, the will 
faying, that, in caſe of the ſon refuſing or neg- 
lecting to make this purchaſe, then he was to 
have but oO“. of the 15000. legacy, and the 
daughter the remaining 10001. ; therefore, 
he took 'the daughter to be a general legatee 
for 10001, 


Lord Parker (afterwards Lord Macclesfield ) 
in the laſt caſe, faid, that though he could 
not come into the opinion of Lord Coroper, in 
the caſe of Burridge and Bradyl, (e) yet, if it 
were inſiſted upon, he had ſuch a regard for the 
precedent, as cited, that he would ſee the de 
cretal order, but this was not urged, 


But Lord Hardwicke, in delivering his 
Judgment in the caſe of Blower v. Morret, ex- 
plains the reaſon of this ſeeming difference of 
opinion between Lord Macclegfield and Lord 
Cowper, on the caſe of Burridge and Bradyl, 


| (#) Supra, 
3K | and 


866 our OF WHAT FUND MORTGAGES 


and confirms the law to be as was held by Lord 
Cowper in that caſe (/). His Lordſhip obſerved, 
that the reaſon Lord Macclesfield was not 
ſatisfied with that caſe, when cited in the caſe 
of Hinton and Pinke, was, becauſe, according 
to the book, there was a wrong ſtate of it; 
namely, barely as though it were a gift of money 
to be laid out in land, without ſtating the 
- circumſtance, that it was given to purchaſe an 
_ annuity for the wife, e releaſing her dower, 
which was the true foundation of that determi- 
nation; for, his Lordſhip ſaid, he laid no weight 
on what was mentioned beſides by Lord Cowper 
as of ſome weight, namely, that the annuities 
were to go to the children after the wife's 
death, for that was only as to hardſhip ; nor 
that it was directed to be laid out in land, 
which would not vary the caſe, for it would be 
{till a pecuniary legacy, and muſt, then, abate 
in proportion. The ſtrong ground was, that it 
was a purchaſe. of the widow's dower, by giving 
her a ſum of money in lieu and ſatisſaction of 
and upon her releaſing it; and the wife might 
lay hold of that if ſhe would. It was the ſame 
as if the teſtator had ſaid, “ I give A 5ool. on 
conſideration that he conveys ſuch an eſtate to 
my deviſce or truſtee.— 4 has then an option 


* N : x 
to 
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to ſay, that is a contract, he cloſes therewith, 
and will make it abſolute, and will part with 
that eſtate for that money, and then he will 
not be bound to abate in proportion with other 
legatees. | | 


And, if ever a reſidue of perſonalty ſhould 
be ſo deviſed as to partake of the nature of a 
ſpecific bequeſt, that will, alſo, be exempt 
from exonerating the real eſtate. 


Accordingly, it is {aid to have been agreed 
by the council at the bar, and not denied by 
the Court (g), that, if the teſtator's lands were 
ſubjected to his debts, and all the reſt and re- 
ſidue of his perſonal eſtate were given to a 
ſtranger, without any alluſion to debts, and the 
executorſhip bequeathed to the teſtator's wife, 
or any other perſon ; there, the reſiduary lega- 
tee would be entitled to have the reſidue and 
| ſurplus, ſo deviſed to him, exonerated and 

diſcharged of the debts; and, in ſuch cafe, the 
real eſtate, expreſsly charged, or deviſed to he 
ſold, would, in the firſt place, be wholly ap- 
plied to the purpoſe, and the perſonal eſtate 
would only come in aid of the real fo deviſed 
to be ſold, to ſupply what the real eſtate fell 


() Gilb. Rep. Eq. 72, 73. 
3K2 ſhort 
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ſhort to make up the debts : for ſuch bequeſt 
would operate in the nature of a ſpecific * 
queſt of ſuch reſidue. 


And, in theſe caſes, too much attention 
cannot be given to the mode in which the per- 
ſonal eſtate is diſpoſed of, in reſpect of the 
general diſpoſition thereof; the relation between 
the particular and reſiduary clauſes; the con- 
nection between the teſtator and his legatees; 
the object of the teſtator in giving his legacies; 
and other minute circumſtances, which perſons 
in the habit of inſpecting wills of this kind 
will readily perceive; as trivial circumſtances 
frequently implicate important facts, and furniſh 
deciſive evidence of a teſtator's intention to 
give the perſonal eſtate exempt or not exempt 
from his GS. 


For inſtance, if a teſtator appears to have 
viewed his perſonal eſtate as an entire thing, 
and to have contemplated a poſitive and expreſs 
diſpoſition of the whole, and to haye deliberated 
to what extent it ſhould be charged, his diſpo- 
ſition will be conſidered as in the nature of a 
ſpecific bequeſt of an entirety, though given in 
ſeveral diſtinct parts; and therefore the ſeveral 
parts with the reſidue, in compliance with his 

intention, 
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intention, will be conſtrued to make up the 
whole; and conſequently the reſiduary, or 
{weeping clauſe, will not be taken in its ordi- 
nary ſenſe, as the reſidue after payment of 
debts, but in a peculiar ſenſe referable to the 
preceding diſpoſition, and involving all that is 
left, after taking out what has already beers 
given. | 


The caſe of the Attorney General and Bark- 
ham, cited in the cafe of Stapleton and Coloille, 
furniſhes an inſtance of this kind (). There 
the teſtator deviſed in the following words: 
« For the juſt and true performance of this my 
laſt will, and for the payment of all my debts, 
I give and deviſe all my real eſtate; and as to 
the perſonal eſtate, which at the time of my 
death I ſhall be poſſeſſed of and entitled unto, 

I give the ſame unto my executor and execu- 
trix herein named, to defray my funeral charges 
and expences ; and, if my perſonal eſtate ſhall 
fall ſhort to diſcharge the ſame, then the re- 
mainder to be paid to my executors out of the 
firſt rents and profits of my real eſtate, as they 
ſhall become due after my deceaſe, until pay- 
ment be made of all my legacies, debts, and 


() Attorney General v. Barkham, Ca. T. Talbot, 206. 
& vid. Adams v. Meyrick, ſupra, 859. 


3K 3 funeral 
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funeral expences, as aforeſaid; and, if there be 
any ſurplus of my perſonal eſtate, that then my 
executor pay the ſame to my dear and loving 
wife; and it was decreed, that the perſonal 
eſtate ſhould go to the wife, diſcharged from 
payment of debts. The ground of which de- 
ciſion was by Lord Talbot ſaid to have been, 
for that the teſtator had laid the charge upon 
the real eſtate, and then, taking up his per- 
ſonal eſtate, mentioned particular things which 
he charged it with, from whence it was con- 
cluded that the ſurplus there meant, muſt be 


the ſurplus after the particular charges there 
ſpecified. 


It ſeems that upon the ſame principle (i), it 
4 man were to deviſe his real eſtates in truſt for, 
and charged with, the payment of his debts, 
| legacies, and funeral expences, remainder in truſt 
for A B in tail, remainder over; and then to 
deviſe part of his perſonal eftate to go along 
with his real as heir-looms (k); and afterwards 
deviſed all the reft and reſidue of his. goods, 
clothes, and perſonal eſtate, not before be- 
GT, to 4 B, and made his truſtees exe- 


() Vid. Dolman v. Smith, ſupra. 


. (#) Pre. Chan. 450. Gilb. Rep. * 128. where this 
propoſition is countenanced. 


cu . 
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cutors, that 4 B would take the reſidue diſ- 
charged from the debts; for, in ſuch caſe, 
upon ſtrict grammatical conſtruction, reſt and 
teſidue not before bequeathed, is properly re- 
ferable to the bequeſt which precedes, and then 
the reſidue being given to a perſon not properly 
affected with debts and legacies, there appears 
to be no reaſon to charge him therewith, by in- 
ference that it is to be, after debts and legacies 
paid. | 

Any other circumſtance, evincing that the 
teſtator meant to ſhift the burden of his debts 


from the perſonal to the real eſtate, will pro- 
duce that effect. 


* 


Thus, where 4 gave ſeveral ſpecific parts of 
his perſonal eſtate, and then gave part of his 
real eſtate in ſtrict ſettlement (1), and deviſed 
the remainder of his real eſtate to truſtees in 
truſt, to ſell for the payment of debts, and in 
caſe that ſhould not be ſufficient to diſcharge 
the debts, he charged the deficiency on the de- 
viſed real eſtates, and then gave the reſidue of 
his perſonal eſtate, not before bequeathed, to 
his wife; the Court held, that ſhe took it 


(!) Anderton v. Cook, 4th June 1775, cited 1 Bro. Chan. 
Rep * 45 6, 
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wholly exempt from the debts. The ground 
of which determination muſt have been, that 
the charge of the deficiency on the deviſed real 
eſtates was demonſtration, that the teſtator 
meant, that the perſonal eſtate ſhould be ex- 
empted from the debts. 


Again (mn), where by will deviſed lands to 
truſtees, to be ſold for payment of his debts 
and legacies, and deviſed all the reſidue of his 
perſonal eſtate to his wife, and gave her alſo 600. 
out of the money to be raiſed by fale of the 
truft eftute, and made her executrix; on a bill 
for an account of the perſonal eſtate, and to 
have that applied in the firſt place, Lord Har- 
court, Chancellor, obſerved, that here was not 
only a deviſe over of the reſidue of his perſonal 
eſtate to his exccutrix, but that he gave her 
farther the ſum of 6001. out of the real eſtate, 
ſo that he did not think the refidue of the per- 
ſonal eſtate ſufficient for her; which furniſhed 
the ſtrongeſt preſumption imaginable of the in- 
tent of the teſtator, that his wife ſhould have 
the reſidue of his perſonal eſtate, and on this 
ground diſmiſſed the bill quo ad an account of 
the perſonal elite: 


(m) Waiſe v. Whitfield, 2 Eq. Ca. Abr. $74, 22. 8 Vin, 
Abr. 237, Pl. 19. 
Again, 
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Again (u), where one ſeiſed of divers real 
eſtates, and alſo poſſeſſed of a perſonal eſtate; 
deviſed that all his eſtate in L, or a ſufficient 
part thereof, ſhould be ſold as ſoon as his exe- 
cutrix conveniently could, for the payment of 
his lawful debts, and the legacies thercafter men- 
tioned, and the expence of his funeral, &c. he 
gave to E one annuity or yearly rent-charge of 
200. to be-raiſed out of all his eſtate not there- 
after otherwiſe diſpoſed of, in the county of N, 
to be paid her half-yearly ; and then, after giv- 
ing ſeveral legacies, laſtly, he appointed the 
above-mentioned E and B joint executrixes of 
his will. Afterwards, and at a future time, 
the teſtator added theſe words to his will: 
And J give and deviſe to them (the execu- 
trixes) all my perſonal eftate not herein before. 
deviſed,” and then he executed the will over 
again. The principal queſtion was, whether 
the perſonal eſtate ought, in favour of the heir 
at law, to be applied in exoneration of the real 
eſtate? And Lord Hardwicke was of opinion 
that it ought not, for that there was a manifeſt 
plain intention to give the perſonal eſtate as a 
ſpecific legacy to his executrixes, and to ex- 
empt it from his debts; becauſe, after giving 
ſeveral ſpecific legacies, he ſaid, © Laſtly, I ap- 


( Walker w. Jackſon, 2 Atk, 624. 
point 
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point the above-mentioned E and B joint exe- 
cutrixes of this my will.” If the teſtator had 
reſted there, it was only making them execu- 
trixes, and the perſonal eſtate would have been 
applicable to exonerate the real eſtate ; but the 
teftator ſome time afterwards added the words, 
* and J give and deviſe to them all my perſonal 
eſtate, not herein before by me deviſed,” and 
in a formal manner re- executed his will. This, 
his Lordſhip. ſaid, was an extreme ſtrong cir- 
cumſtance to ſhew the intention of the teſtator, 
and indeed unſurmountable. 


So, where the deviſe of the reſidue of the 
teſtator's effects was made in the ſame ſentence 
with a deviſe of ſpecific legacies to the refiduary 
legatee, this was conſidered by Sir Joſeph Jekyt 
as a caſe of exemption. 


In the caſe alluded to (o), one charged his 
lands with the payment of his debts, and gave 
ſome ſpecific legacies, together with the reſt of 
his perſonal eſtate, to his brother; in which 
cafe, for as much as tH& ſpecific legacies would 
be exempt from the debts, as betwixt the de- 
viſee of the land and the fpecific legatee, ſo the 


(o) Bradnox v. Gratwick, 2oth Nov. 1722, at the 
Rolls, cited 3 P. Will. 325. 


Court 
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Court declared, they could not ſever the ſpe- 
cific legacies from the reſt of the perſonal 
eſtate; and fince the teſtator equally intended, 
that the. reſiduary legatee ſhould have the reſt 
of his perſonal eftate, as the ſpecific legacies, 
therefore all the perſonal eſtate was held to be 
exempt from the debts. 


And where the real eſtate was not only 
charged with debts, but an actual power was 
given to the executor, by mortgage or other- 
wiſe, to raiſe ſuch a ſum as would be adequate 
to defray them, Lord Talbot was of opinion, 
this circumſtance clearly manifeſted an intent to 
incumber the real fund with the debts. 


Thus (p), where one by will deviſed his lands 
to his wife for life, chargeable with the pay- 
ment of two annuities for the lives of the an- 
nuitants, and likewiſe with a legacy of 1000. 
and gave her a power to raiſe, by mortgage or 


( p) Stapleton v. Colville, Ca. T. Talbot, 201. Et wid. 
Hall v. Brooker, Gilb. Rep. Eq. 72, 73, a caſe prior in 
time, wherein a fimilar queſtion aroſe on Sir Matthew 
Hall's will, wherein a like circumſtance appears, wiz. a 
power to leaſe lands for payment of debts; and it ſeems 
from Lord Hardwicke's citing this caſe as an authority in 
that of Walker and Jackſon, that it received a ſimilar ad- 
judication. Vd. 2 Atk. 626, | 


ſale 
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ſale of any part of the inheritance, ſuch a ſum 
as would be ſufficient to diſcharge the debts he 
ſhould owe at the time of his death; and then 
teciting the great ſatisfaction he had of his 
eſtates having continued ſo long in his name 
and family, and the great deſire he had to per- 
petuate, as far as he could, his name and eſtate, 
he deviſed all his real eſtate (after his wife's 
death) to his nephew for life, remainder over to 
his firſt and other ſons in tail, upon condition 
of their taking and uſing his name and arms for 
ever; and in the cloſe of his will, gave all his 
goods, chattels, and perſonal eſtate, to his wife, 
and made her ſole executrix. The queſtion 
was, whether the wife ſhould take the perſonal 
eftate exempt and diſcharged from the payment 
of debts, or whether the perſonal eftate ſhould 
not, according to the general rule, be firſt ap- 
plied? It was decreed at the Rolls, that the 
charge ſhould be entirely upon the real eſtate, 
and that the wife. ſhould have the perſonal 
eſtate to her own uſe; and that decree was 
afirmed by Lord Talbot, Chancellor, on the 
ground, that upon the whole frame of the will, 
ſuch appeared to be clearly the teſtator's intent. 
And his Lordſhip relied upon the circumſtances 
following, viz. that after the gift of the annuity 
and legacies wherewith the teſtator had charged 

| his 
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His real eſtate, he gave his real eſtate to his 
wife for life; and although it did not neceffarily 
follow, that the coupling the annuities and 
legacies .together, ſhewed he intended both to 
be payable out of one and the ſame fund (the 

perſonal eſtate being the proper fund for debts, 
though no proviſion had been made by the 
teſtator, but the annuities having no fund to 

anſwer them, except what was particularly pro- 
vided for them) yet that muſt have ſome weight; 
but then came the power given to the wife, 

which ſeemed to him very clearly to manifeſt 
this intent that ſhe ſhould take what he had 
given to her by his will to her own uſe; for, his 
intent being to carry down and perpetuate his 

eſtate in his name and family, could it he ſup- 
poſed, that after having given his wife the whole 
power over his perſonal eſtate, by making her 
executrix, he would likewiſe have given her a 
power of diſpoſing of ſo much of the inheri- 
tance, and conſequently of defeating the devife 

to his nephew (not of ſo much as the perfonal 

eſtate ſhould prove deficient, but of what ſhould 

be neceſſary for the payment of his debis un- 

leſs he had intended her the perſonal eſtate ab- 
ſolutely to her own uſe, clear and diſcharged 
from the payment of his debts? His intent 

ſeemed clear to give her thys power of diſpoſing 
of 
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of ſo much of the inheritance as would ſatisfy 
his debts, 1n order to fecure her the full enjoy- 
ment of her eſtate for life, and of the perſonal 
eſtate, free from all charges whatſoever. 


The reader will no doubt have obſerved, that 


in ſeveral of the preceding inſtances, the wife 
of the teſtator was the object of his bounty: 
But although that circumſtance might poſſibly 
furniſh an additional reaſon in ſupport of thoſe 
adjudications (becauſe the relative ſituation of 
the teſtator and his legatees, and alſo of the 
legatees to each other, are features that ought 
not to be overlooked in a queſtion upon the 
intent of a teſtator, where the influence of na- 
tural affections on the actions and inclinations 
of men are univerſally acknowledged to have 
great weight) yet theſe caſes ſeem to be fur- 
niſhed with circumſtances ſufficient to take 
them out of the general rule, without referring 
to this additional feature, in reſpe& of which 
they are alſo diſtinguiſhable from the common 
Tun of caſes. 


A condition, though void, annexed. to a le- 
gacy, making it payable out of the land, was 
held to be ſufficient to ſhew the teſtator's in- 
tent that the perſonal fund ſhould not be 
charged with it. 

In 
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In the caſe alluded to (g), 4 by his will, 
amongſt other things, deviſed as follows: * I 
give and bequeath to my nephew B ,who was 
the teſtator's heir at law) his heirs and aſſigns, 
all my meſſuages, &c. in the pariſh of O, in the 
county of G,” and then reciting that he had 
promiſed to give to his neice V gol. (to be 
paid to her within fix months after his deceaſe) 
went on and faid, and my will is, that my 


ſaid eftate at O ſhall ſtand charged with the 


ſaid ſum of 5001. to be paid at the time afore- 
faid; and I have deviſed my faid eſtate to my 
nephew B, his heirs and aſſigns, upon condition 
he pay the ſaid ſum of 500!. at the time afore- 
ſaid; and one queſtion was, whether this 5oo!. 
was charged upon the real or perſonal eſtate in 
the firſt place? And it was decided by Sir 
Joſeph Jekyl, that the 5ool. ought to be taken 
as a charge upon the land at O in the firf 
place; becauſe the teſtator did not only charge 


his lands at O with this 5ool. as he did with 
ſeveral other legacies and annuities, but he dif- 


tinguiſhed this 5oo!l. by deviſing theſe lands to 
B in fee, on condition that he paid the 5ool. 


and though this was a void condition, as the 
deyiſee was heir at law, and none but the heir 


(%) Whaley v. Cox, 2 Eq. Ca. Abr. 549. 


could 
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could take advantage of the condition, upon 


which reaſon alſo the deviſe was void, the lands 
deſcending to B, as heir at law, yet this parti- 
cularity in the will ſerved to ſhew the intention 
of the teſtator, that theſe lands at O ſhould be 
applied to the payment of the 500. in the firſt 
place, and not the perſonal eſtate. 


But where the condition, annexed to the de- 
viſe, was not a condition to avoid the whole eſtate 
charged with the debts in default of payment, 


but was to be taken advantage of by an entry 


given to the creditors and legatees, it was de- 
termined that the perſonal eftate ſhould not 
thereby be exemptcd. 


Thus where (r) a man made his will, and 
I & his executor, and gave him a legacy 
of 20. and deviſed all his lands to T N 
and his heirs, upon. condition that he paid his 


debts and legacies; and if the debts were not 


paid within two months, then he deviſed that 
the creditors and legatees might enter; and the 
queſtion was, whether in this caſe the perſonal 


eſtate ſhould be firft applied in eaſe of the real 
eſtate? It was contended, that the perſonal 


(+) Gower v. Mead, Pre. Chan. 2 S. C. by the name of 
Mead v. Hide, 2 Vern. 120. 


"OH eſtate 
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eſtate ſhould not be liable in this caſe; and it 
was ſaid, that it was the ſame as if the teſtator 
had deviſed lands to J N; upon condition to 
pay 20l. to A, and 20l. to B, and in that caſe, 
without queſtion, the deviſee of the lands could 
have no advantage of the perſonal eſtate. But 
it was held by the Lords Commiſſioners of the 
Great Seal (viz. Maynard, Keck, and Rarolin- 
on that the perſonal eſtate was firſt liable in 
this caſe; but they went upon different grounds. 
Lord Commiſſioner Maynard ſaid, that if a 
man deviſed his real eſtate to another, upon 
condition to pay his debts, and did not diſpoſe 
of his perſonal eſtate, that ſhould be firſt ap- 
plied in eaſe of the real eſtate ; and here the 
condition annexed to the deviſe, was not a 
condition to avoid the whole eſtate, but only 
to give an entry to the creditors and legatees, 
Keck reſted upon the ground, that an executor 
did not take on his own account any more than 
an adminiſtrator; and Rawlin/on ſaid, that 
there was a diverſity betwixt a heres factus, and 
deviſee of particular lands; for a deviſee of par- 
ticular lands ſhould not have the benefit of the 
perſonal eſtate, but heres factus of the whole 
eſtate ſhould. 


There is alſo a claſs of caſes, to which this 
rule, as to the exoneration of the real eſtate, 


3 L | does 
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does not apply, but which are frequently diſ- 


cuſſed as falling under its influence, for want 
of adverting to the cauſes on which the rule is 


primarily founded ; for if theſe cauſes are not to 
be found in the caſe, it is out of both the 2 
and the letter of the rule. 


It has been obſerved, that this rule, as to the 
application of the perſonal eſtate to exonerate 
the real, in caſes where the real eſtate is ſub- 
jected to debts, or charged therewith, or, where 


a truſt is created for that purpoſe, was built on 
feudal notions, to ſupport the tenure, and pre- 


ferve the feud entire. Then it can never apply, 


where the feud is to be completely charged; us 
if the real eſtate be to be ſold out and out, and 
turned into perſonalty; for, in ſuch caſe, there 
is no heir either factus or natus to be favoured; 
the fole queſtion lies between the owners of the 


perſonalty, which of them ſhall bear the burden, 


and then it is fair to leave it where the teſtator 
has placed it. 


Therefore, if a teſtator directs his lands to be 
ſold and converted into money (o), and diſpoſes of 
all the money to ariſe thereby, after the payment 


(s) Ca. T. Talbot, 108. Ackroyd wv. Smithſon, 2 Bro. 
Rep. Ch. 503. 
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of his debts thereout, as money, and gives his 


perſonal eſtate to his executor; this furniſhes a 


ſtrong ground to preſume, he intended, that 
his land ſhould not be exonerated by his per- 
ſonal eſtate z becauſe, in ſuch caſe, it is plain 
that the teſtator means to reduce his whole 


eſtate into one ſpecies of property, to be diſ- 


poſed of as he dire&s; and then the direction, 
that part of the money to ariſe by the ſale of 
the land ſhall be applied to the payment of 
debts, 1s in truth only an appropriation of a 
particular part of that general fund to a given 
purpoſe. And in ſuch caſe, the principle of 
equity, which induces the Court to favor the 
heres natus, or the heres factus, does not at- 
tach; becauſe the teſtator leaves no real eſtate 
to be preſerved for either; on the contrary, the 
caſe falls under another principle, of as operative 
x nature as that, to which we have laſt alluded, 
namely, the principle, that whatever is directed 
to be done, ought to be conſidered as done, under 


which rule the land ſo appropriated ought to be 
conſidered as money. 


The cafe of Wainwright and Bendlows (0), 


decided by that great maſter of equity, Lord 


() Wainwright v. Bendlows, Pre. Ch. 451. S. C. 2 
Yern, 718.—Nete, this is a ſpecific deviſe of reſidue. 


3 L 2 Cowper, 
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Cowper, falls under this diſtinction. There, 
one by will deviſed all his fee-farm rents, in the 
county of N, to truſtees and their heirs, in truſt, 
to ſell the ſame for payment of his debts, and 
the reſidue of the money ariſing thereby, he 
deviſed to his two ſons equally to be divided 
between them; then he gave ſeveral of his 
goods to go along with his eſtate as heir-looms 
and deviſed all the reſidue of his ſtock, goods, 
and chattels, to his ſiſter, whom he made his 
executrix fu). The queſtion was, whether the 
perſonal eſtate ſhould be ſubjected, in the firſt 
place, to the payment of debts in eaſe and ex- 
oneration of the real eſtate deviſed for that pur- 
poſe? It was contended, that it ſhould, on the 
ground that ſuch was the conſtant courſe of the 
court. But it was argued on the other ſide, 
that here was an expreſs fund deviſed for the 
payment of his debts; and a diſtinction was 
taken between a bare charge on the teſtator's 
real eſtate for payment of his debts, as by a de- 
viſe of a term thereout for that purpoſe, and 
this caſe; for that he had given his lands, out 
and out, and had parted with them for ever, ſo 
that he never intended any of them ſhould re- 


u Note in Vernon, it is aid, to be deviſed to his 

brother John, his brother Philp, and his brother-in-law, 

Wainwright. | 
main 
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main in his family; that theſe lands were there- 
fore to be looked upon as money, and confe- 
quently in a Court of Equity, were part of the 
teſtator's perſonal eſtate, and that the reſidue 
of his goods, chattels, and ſtock, muſt be in- 
tended the refidue of thoſe, which were not 
ſpecifically deviſed as heir-looms (x), and not 
the reſidue, after debts paid. Lord Cowper was 
clearly of this opinion, and decreed, that the 


perſonal eſtate was not 1n this caſe liable to the 
debts. 


So, in a late caſe (/, where a teſtator deviſed 
his real eſtate to be ſold, and the money to ariſe 
by the fale to be applied to pay mortgages and 
other debts, the re/idue to be added to his per- 
ſonal eſtate; the only queſtion was, whether, 
under this deviſe, the real eſtate ſhould ex- 
onerate the perſonal eſtate? It was contended 
that it ſhould not. That to produce ſuch 
effect, there muſt be a deſtination, as to the 
eſtate to be ſold for the mere purpoſe of the 


(x) N. B. This laſt diſtinction of Lord Cowper, not 
approved of by Lord Hardwicke, Ambler, 38. Rejected, 
Thid.-39. not mentioned in Ambler, fed vid. Adams S. 

Meyrick, /upra. 


(y) Webb v. Jones. 2 Bro. Ca. Chan. 60. S. L. Donne 
©. Lewis, 2 Bro. Rep. Chan. 2 57. 


11 payment 
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payment of debts. That here there was only a 
direction in tranſitu, and the words did not 
neceſſarily imply, that the perſonalty was to be 
exempted. But Sir Lloyd Kenyon, then Maſter 
of the Rolls, held, that the intention to ex- 
onerate the perſonal eſtate was clear; he ſaid, 
he laid no great ſtreſs upon words, but he muſt 
lay ſome upon the words, © when ſold, the mo- 
ney to be applied to the payment of mortgages, 
and all other debts ;”” and his Honor farther ob- 
ſerved, that the teſtator had directed the reſidue 
to be added to the perſonal eſtate ; but accord- 
ing to the conſtruction contended for, that could 
not be done: he declared, that the money 
ariſing from the ſale was to be applied to the 


payment of debts, in exoneration of the per- 
ſonal eſtate, 


So, where C deviſed a manor to truſtees in 
truſt to fell (2), and directed the monies, to be 
raiſed thereby, to be paid in diſcharge of all his 
debts, and after payment thereof, in the firſt 
place, Yo inveſt the refidue, and pay the intereft 
to his wife for life, and the principal, after her 
deceaſe, to his nephew; and after his ſeveral 
ſpecific and peculiar legacies, gave to his wife 


ö 
| 
ö 


" 


— 


(z) 1776. Holliday v. Bowman, cited 1 Bro. Rep. 
Ch. 145. x 


all 


— — 
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all his goods and chattels, and appointed her 
executrix : it was held, that the perſonalty was 
exempted from the debts and legacies, but was 


ſubje& to the funeral CXPENCEs 3 and it was de- 
creed accordingly. 


Although the mortgagor deviſe the eſtate 
ſubject to the incumbrances, which are upon it 
at the time of his deceaſe, yet if, from other 
circumſtances, there be ground to infer, that 
the teſtator did not thereby intend to exempt 
the perſonal eftate from exonerating the real 


eſtate, that fund will notwithſtanding be firft 
liable to the charge. 


Thus (a), when one ſeiſed in fee of a manor 
and lands near G, in &, that were in mortgage, 
and likewiſe ſeiſed in fee of other lands, begun 
his will by « directing that his executor ſhould 
pay and diſcharge AL L his juſt debts, and 
that he ſhould raiſe ſufficient to pay the 
« ſame, and then deviſed his manor, &c. at G, 
to JS at the age of 21 or marriage, ſubject 
* nevertheleſs to the incumbrances, that were, 

or ſhould be, upon it at the time of his de- 


() Searle v. St. Eloy, 2 P. Will. 386. et wid. Aſtley 
v. Earl of Tankerville, 3 Bro. Rep. Chan. 548. 


3L4 « geaſe, 
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„ ceaſe, and in the mean time, and until J & 
* ſhould arrive at her ſaid age or marriage, the 
<« rents, iſſues, and profits, to be paid by his 
% executor, into the hands of her father and 
* mother, which ever ſhould be living at the 
© time of the teſtator's deceaſe, for the plain- 
* tiff's ſole benefit and advantage, and then 
& deviſed to his brother L C, and his heirs, the 
“ reverſion of the manor of V, (after the death 
* of M F) ſubject nevertheleſs to the payment 
te of ſuch of his debts as ſhould remain unpaid. 
* And all the reſt of his real and perſonal eſtate, 
not therein before ſpecifically diſpoſed of, he 
% deviſed to J S E, his heirs and aſſigns, in 
ce truſt to ſell and diſpoſe of the fame, as ſoon 
* az conveniently might be after his deceaſe, 
© and thereout to pay his debts and general le- 
ce gacies; and in caſe there ſhould be any de- 
* ficiency, and that any of his debts and lega- 
* cies ſhould remain unpaid, then he charged 
© the ſame on the reverſion and inheritance of 
* the manor of V, and thereby directed the 
« ſaid L C, and his heirs, to pay off the ſame 
« within fix months after the death of M 7, 
„% and he made the ſaid J & E ſole executor.” 
At the time of the teſtator's death, the manor, 
Nc. at G in 5, remained in mortgage to one H 
for 500l. and the queſtion on a bill filed in 
n chancery, 
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chancery, was, whether this mortgage debt of 


Fool. ſhould be diſcharged by the executors 


and truſtees of the teſtator, or ſhould be left 


upon the eſtate deviſed : and his Honour de- 


creed, that all! the debts and general legacies of 
the teſtator, were by his will to be paid out of 
his perſonal eſtate, and the real eſtates deviſed 
to the defendants 7 S, E, and C, and that the 
mortgage of H, on the eſtate deviſed to 7 &, 
was to be taken as one of thoſe debts. And 


this decree was affirmed on appeal to Lord 
King. 


The circumſtance from whence the Court 


ſeemed to have concluded in the above caſe, 


that the teſtator had no intentions to exempt 
his perſonal eſtate from exonerating the real, by 
deviſing it, ſubje& to the incumbrances there- 
upon, appears to have been, that the deviſe of 
the other lands was to pay all his debts ; which 
word all is omitted by Peer Williams in his 
report of the caſe, although it appears on the 
record of the proceedings. 


Accordingly, Lord Thurlow, in the caſe of 
the Duke of Ancaſter againſt Mayer (b), ob- 


ſerves © that the caſe of Searle and St. Eloy, 


(5) 1 Brow. Rep. Chan. 461. 
| | went 


890 OUT OF WHAT FUND MORTGAGES 


went upon the idea of the charge upon the real 
eſtate being the debt of the teftator.” But his 
Lordſhip obſerves, © that if that caſe were re- 
cent, and had not been followed, he. ſhould 
have thought upon the face of it, it was very 
open to argument.” 


And in the caſe of the Duke of Ancaſter and 
Mayer, Lord Thurlow diſtinguiſhed the caſe 
of a charge ſubſiſting, from that of a debt, 
contracted under ſuch circumſtances of a deviſe 
to pay debts; holding, that where there was a 
charge inherent in the eſtate, and prior to the 
deviſor's title, neither his perfonal nor real 
eftate, deviſed to pay ſuch teftator's debts, 
ſhould be thereby charged with ſuch incum- 
brance. 


Two caſes have lately occurred upon this 
ſubject, in which his Honour, the preſent Maſ- 
ter of the Rolls, has fully conſidered the au- 
thorities upon the ſubject, and drawn ſuch 
concluſions from them, as place the principle in 
a clear point of view. 


In the caſe of Burton v. Knowlton (c), A de- 
viſed all her freehold, copyhold, and leaſchold, 


| c 3 Vez. Jun. 107. i 
5 meſſuages, 
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meſſuages, & c. and all his real eſtate to two truſ- 
tees, upon truſt after her death, with all con- 
venient ſpeed to fell, & c. all, or any part of, 
her real eſtate; and, with the money ariſing 
from the ſale, to pay off and diſcharge all the 
mortgages and incumbrances in any wiſe affect- 
ing the real eſtate, and alſo all other her juſt 
debts and funeral expences ; and to lay out the 
ſurplus in ſtock, and to pay and apply the clear 
rents and profits of her real eſtate, or ſo much 
as ſhould not be fold, and the clear annual in- 
come and produce of the money ariſing from 
the ſale, after payment of the debts, for the 
benefit of her friend B for life, and after his 
deceaſe to convey, apply, and diſpoſe, of all 
ſuch parts of her real eſtate, and the produce 
thereof, not ſold or applied, to the heirs or heir 
at law of her couſin C. The teſtator then gave 
her family pictures, &c. to her heir at law. 
She gave ſeveral legacies to ſeveral perſons, and 
gol. to each of her two truſtees, over and above 
a reaſonable recompence for their trouble, which 
ſhe directed them to retain out of the truſt 
premiſes : then, after giving ſeveral other le- 
gacies, ſhe gave 200l. to be paid by the ſaid 
truſtees, after the deceaſe of B, to ſuch perſon. 
and perſons, and in ſueh manner and form as 
he ſhould, by any deed or writing under his 

hand, 
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hand, appoint. All the reſt and reſidue of her 
perſonal eſtate and effects whatſoever, not be- 
fore ſpecifically diſpoſed of, ſhe gave and be- 
queathed to the ſaid B, his executors and ad- 
miniſtrators, upon truſt to pay, apply, and 
diſpoſe of the ſame, to ſuch perſon and per- 
ſons, and in ſuch ſhares as ſhe ſhould, by any 
writing to be executed by her, appoint ; and 
for default of appointment, ſhe gave the refidue 
to the ſaid B for his own uſe and benefit, and 
ſhe then appointed him executor. 


The teſtatrix died without having made any 
appointment. The only queſtion was, whether 
the eſtate not ſpecifically diſpoſed of, or the 
real eſtate, ſhould be firſt 9 in diſcharg- 
ing the debts. 


Et per Maſter of the Rolls. This 1s one of 
thoſe caſes that come ſo often before the Court, 
and which have given riſe to ſuch difference of 
opinion upon the bench, that it cannot be 
wondered that I have taken ſo much times 
both in this and in the caſe of Brummel v. 
Prothero, the next cauſe that ſtands for judg- 
ment, and upon which I confeſs, if the con- 
fideration of the one did not involve that of 
the other, I ſhould not have taken ſo much 

time; 


ARE TO BE REDEEMED, 893 


time; however, upon full conſideration of the 
will, and fully ſubſcribing to the principles that 
ſwayed the Court in the Duke of Ancaſter v. 
Mayer (d), Iam perfectly ſatisfied, this teſtatrix 
did intend to give her perſonal eſtate to B, ex- 
empted from the payment of debts. The caſes 
are very numerous, and great judges have dif- 
fered upon them: ſome have thought the 
words ſufficient to exempt the perſonal eſtate; 
others have thought they did not afford that 
demonſtration. I ſhall not go into the circum- 
ſtances of the caſes. There are certainly many 
ingredients in this, that ſeem to have been re- 
lied upon by judges, who have thought the 
perſonal eſtate not exempt. The circumſtance 
that the truſtees are not the executors, affords 
a ſtrong inference as to the real intention, and 
is always favourable to the exemption of the 
perſonal eſtate; and I deſire to have it under- 
ſtood, , that though the words, © funeral er- 
pences,” compriſed in this truſt, occur in ſome 
of the caſes, and are held not to have any con- 
ſiderable weight, yet that is where the truſt 
fund is given to the executors, to whom the 
perſonal eſtate is afterwards given; and I cannot 
but think, that where the truſt fund 1s given, 
with ſuch general words to truſtees, who are 


not 
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not the executors, upon whom the funeral et- 
pences would naturally fall, it does afford a 
conſiderable argument, that the teſtatrix did 
not mean the perſonal eſtate to be the fund for 
all thoſe charges that naturally fall upon it, 
The ſubſequent words of the reſiduary clauſe 
convince me, that ſhe did not mean to give it 
to him as executor, but as a ſpecific legacy, 
and exempt from the debts; for ſo far from 
being given to him as executor, and his being 
entitled to it as ſuch, it is given to him upon 
truſt, to diſpoſe of it according to her appoint- 
ment, and for default of appointment for his 
own uſe, and then ſhe makes him executor. 


I need not ftate the principles which have 
been ſo often commented upon, in the Duke 
of Ancaſter v. Mayer; that unleſs there are 
words, not expreſs, but tantamount to expreſs, 
ſo as to afford demonſtration plain, that the 
perſonal eſtate is intended to be given as a ſpe- 
cific legacy, and exempt from the payment of 
debts, it ſhall be taken ſubje& to them. Great 
ſtreſs was laid in the argument on the word 
<« reſidue,” and it was ſaid, in the Duke of 
Ancaſter v. Mayer (e), the Court laid great ſtreſs 
upon that word. I think, in that caſe, a great deal 


(e) Supra. 
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of argument did ariſe from that word, as there 
applied; but I cannot read this will without 
giving to the words, © reſt and refidue,” a 
meaning totally diſtinct from reſidue, after pay- 
ment of debts; for theſe words, coupled with 
the words © not ſpecifically bequeathed,” mean 
only ſuch parts of the perſonal eſtate as are not 
ſpecifically given, which alludes to what ſhe 
had before given to the heir, or to the leaſehold 


| eſtates given to the truſtees. There are ſo 


many ſhades of difference between the Duke of 
Ancaſter v. Mayer (/, and this cafe, that a 
thouſand arguments might ariſe in that, that 
do not ariſe in this; and when I read Walker 
v. Jackſon (g), before Lord Hardwicke, who 
certainly differed from Lord Talbot ; and when 
I read Lord Thurlow's judgment in the Duke 
of Ancaſter v. Mayer, I cannot think the word 
« reſidue” bears, upon this caſe, as it did on 
that, for there the truſtees were likewiſe ex- 
ecutors. The teſtator gave all his perſonal 
eſtate to the perſon entitled to the rents and 
profits of his real eſtate: It is not given as a 
reſidue, as here; but all his perſonal eſtate ſo 
given, hg himſelf afterwards calls by the name 
of reſidue; and then, upon which Lord Thur- 
low very juſtly laid the greateſt ſtreſs, and 


{{) Supra. (ge) Vid. ſupra. 


which, 
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which, I think, put it out of the power of the 
Court to exempt the perſonal eſtate, he no- 
minates the ſame perſons executors. of his will, 
who were truſtees for the payment of the debts; 
and directs them to diſcharge his funeral charges, 
and all his debts and legacies, as ſoon as they 
ſhould become due and payable, as counſel 
ſhould adviſe, and to ſatisfy themſelves out of 


his perſonal eftate, or the truſt fund; all diſ- 


burſements, expences, and charges, they ſhould 
be put to in proving, or in the execution of 
the will. Lord Thurloto thought it too much 
to fay upon ſuch a gift, the truſtees holding 
both funds, and having an option to pay out 
of both promiſcuouſly, that the perſonal eſtate 
was intended to be exempt. -Great doubts 


were entertained upon that caſe at the time, 


but I moſt heartily ſubſcribe to it. But Lord 
Thurlow there ſays, what has impoſed a moſt 
grievous taſk upon the Court ; that it is too late 
to fay expreſs words are neceſſary. There are 
many caſes determined in fayour of the per- 
ſonal eſtate, which I ſhould have had great dif- 
ficulty to acquieſcein; Adams v. Meyrick(h), is a 
very weak caſe. In Stapleton v. Colville (i), the 
circumſtance laid hold of by Lord Talbot does 
not ſatisfy my mind, nor does it ſeem to have 


(% Supra. (i) Supra. 
ſatisfied 


ARE TO BE REDEEMED. 899 


ſatisfied Lord Hardwicke, and Lord Thurlow, 
viz. the mere circumſtance of the executor 
having a power to raiſe ſo much out of the 
term as would be ſufficient for the debts. I 
have felt great anxiety and difficulty for fear of 
drawing ſo nice a line, that judges can hardly 
tell how to guide themſelves in determinations 
of this ſort. I have looked very carefully at 
Walker v. Jackſon (k), and it muſt be remem- 
bered that Lord Hardwicke, who determined 
that caſe, thought the words not ſufficient in 
Lord Tachiquin v. Obrien(!): in the former he 
conſidered all the caſes. In applying that caſe 
to this I am perfectly ſatisfied, that if he was 
right in the conſequence he drew in that caſe, 
I am warranted in that which I have drawn in 
this. It was upon the codicil that Lord Hard- 
wicke's opinion turned, as affording a preſump- 
tion for the exemption of the perſonal eſtate ; 
but if the report is right, he did not reſt 
merely upon its being by way of codicil, but 
thought, that if it had been in the will, it 
would be a ſtrong caſe for the exemption of 
the perſonal eſtate; ſo I think, for the codicil 
is only part of the will, and it is to be taken 
altogether. This teſtatrix having given this 


iS ] Supra. (1) Supra. 
3M fund 
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fund in the largeſt words to pay all mortgages 
and incumbrances, and all other debts, and 
even her funeral expences, to perſons who are 
not then naturally to pay them, gives the reſt 
and refidue, not before ſpecifically bequeathed 
to the perſon whom ſhe makes executor ; but 
not as executor, for ſhe had an intention of 
appointing it, and then in default of appoint- 
ment, ſhe gives it to him for his own uſe. 


Compare theſe words with Walker v. Jackſon. 


I think I am perfectly warranted in ſaying, there 


is demonſtration plain, that ſhe did not mean 
to give it to him as executor, but ſpecifically 
for his own uſe and benefit, and exempt from 
the payment” of debts. I have had great dif- 
ficulty, and am much afraid of breaking in 
upon eſtabliſhed rules, which I never deſire to 
do. There is a caſe which is not reported, and 
was ſuggeſted by me, and deſerves ſome ac- - 
count, to ſhew, that the principles of it are not 
broken in upon: it is Gaſkill v. Hough, Feb. 
1774, in which I was counſel. The court 


thought the perſonal eſtate exempted. That de- 


pended upon very different principles; it was 


neither a charge for debts, nor a deviſe for pay- 


ment of debts, for I am not one of thoſe judges 
who think there is much difference, whether it 
is the one or the other, unleſs there is demon- 

ſtration 
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ſtration that the perſonal eſtate is intended to 
be exempted : that caſe was not a charge upon 
the real eſtate, but an expreſs direction and de- 
claration, that the debts, funeral expences, and 
charges, of probate, ſhould be paid out of the 
real eſtate, and the teſtator then gave his per- 
{onal eſtate to his wife, except a leaſehold eſtate 
in Stockport, which he gave to another: the 
heir was an infant. The Court has never gone 
the length of ſaying, that in ſuch a caſe the 
real eſtate is not particularly appropriated ; and 
from that very appropriation the perſonal eſtate 
is exempt. Fully acquieſcing in the Duke of 
Ancaſter v. Mayer, I am perfectly ſatisfied, 
that I am warranted in holding, that this per- 
ſonal eſtate 1s given to B exempt from the pay- 
ment of debts. 


In Brummel v. Prothero (m) A deviſed all his 
manors, &c. with their and every of their ap- 
purtenances, unto B and to his heirs in truſt; 
in the firſt place, to the uſe, intent, and pur- 
poſe, that his mother C ſhould pay all his juſt 
debts, and alſo to and for the uſe, intent, and 
purpoſe, that his mother and her aſſigns ſhould, 
after his deceaſe, receive, out of all and every 
his manors, &c. an annuity or rent charge of 


(n) 3 Vez. Jun. 111. 
Js: 120d, 
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120l. and to and for this further uſe, intent, 
and purpoſe, that his four ſiſters of the half 


blood then living, and their aſſigns, ſhould, 


from and immediately after the deceaſe of the 
ſurvivor of him and his mother, during their 
reſpective natural lives, have, receive, and take, 
out of all and every the ſaid manors, &c. an 
annuity or rent charge of 200l. in equal ſhares 
and proportions, with powers of diftreſs and 
entry; and as to, for, and concerning, all and 
every the ſaid manors, &c. from and imme- 
diately after his deceaſe, charged and charge- 
able as aforeſaid, to the uſe of his brother D and 


his iſſue in ſtrict ſettlement, remainder to the 


uſe of his half brothers E and F, and their 
iſſue, ſucceſſively, in the ſame manner, remain- 
der to the uſe of his ſaid ſiſters, and their heirs, 
as tenants in common; and he directed his ſaid 
brothers of the half blood, and their iſſue, 
when in poſſeſſion, to take the name of 4; 
laſtly he gave and bequeathed unto his faid 
brother D all his monies, goods, chattels, rights, 
credits, perſonal eſtate and effects, whatſoever 
and whereſoever, and he ET his {aid bro- 
ther ſole executor. 


The bill was filed by bond creditors, and the 
queſtion was, whether the real or the perſonal 
eſtate 
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eſtate ſhould be firſt applied in the diſcharge of 
the debts. 


Maſter of the Rolls. I ſhall not determine 
it now; I will look at the will very carefully ; 
but I will ſtate the principles that will guide my 
determination. Firſt, I will not look out of 
the will as to the ſtate of his affairs ; I ſhall not 
be guided by the conſideration, whether he 
could or could not, under certain circum- 
ſtances, have intended what might or might 
not have been inferred from the ſame wall un- 
der other circumſtances. Secondly, as to the 
irreſiſtible inference, I do not know what is 
meant by that : I admit it muſt be ſuch an in- 
ference, as leaves no doubt upon the mind of 
the perſon who is to decide upon it: it muſt 
be irreſiſtible to my mind: it need not be ſuch, 
that no man alive can doubt it: but it muſt 
not be a caſe of preſumption; for then we ſhall 
get into the miſerable way of explaining it by 
evidence: it is not like the caſe between the 
executor and the next of kin, where the reſidue 
is not diſpoſed of, which, I ſay, is only whe- 
ther the teſtator did or did not, upon the 
whole, intend, at the time, that the executor 
ſhould take it: that may be explained by evi. 
dence ; this cannot; but muſt ſtand upon the 

3M 3 will. 
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will. There are, I am ſure, caſes upon theſe 
words © I will that all my juſt debts ſhall be 
paid out of my real eſtate” that, I take it, 
was determined to lay it upon the real eſtate 
only. There was a caſe of Gafkill v. Hough, 
in the exchequer, in which the words were 
ſomething like theſe. This is a caſe which 
cannot very unfrequently have happened. I 
muſt be perfectly ſatisfied, before I decide, that 
the perſonal eſtate is exempted. In the Duke 
of Ancaſter v. Mayer the Lords Commiſſioners 
were ſatisfied, Lord Thurlow was not ; and he 
ſaid, nothing but abſolute ſatisfaction ſhould 
induce him to exempt the perſonal eſtate. Ir- 
reſiſtible inference is not neceſſary even in the 
caſe of an heir at law. In the known caſe of a 
deviſe to the heir, after the death of the wife, 
the inference is not irreſiſtible; if it is to a 
ſtranger, there is no inference. 


On a ſubſequent day his Honour ſaid, my 
determination in this caſe is directly the reverſe 
of the laſt; for I am clearly of opinion, it is 
not ſufficient to exempt the perſonal eſtate 
from the debts. I have looked very attentively 
at the will, that the party ſhould not think it 
a hard determination, - becauſe different from 
the laſt. There 1s a very wide difference be- 

tween 
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tween the two caſes. This is ſtripped of every 
| circumſtance, except that of a deviſe to a 
truſtee for the payment of debts, and a general 
bequeſt of the perſonal eſtate to the executor. 
There is no one caſe ſince French v. Chicheſter (u), 
the firſt upon the ſubject, in which ſuch words 
as theſe have been alone ſufficient to exempt 
the perſonal eſtate. It has been over and over 
again decided, that ſuch words are not ſufficient 
to raiſe ſuch a demonſtration as Lord Thurlow 
ſays is neceſſary. | | 


A real eſtate deſcended, ſhall exonerate a 
real eſtate encumbered. This is a queſtion as 
to marſhalling aſſets, and generally reſolves it- 
ſelf into a queſtion of intention, either expreſs 
or implied. 


The firſt caſe we meet with of this kind 1s 
that of Galton and Hancock (o). There the 
defendant's late huſband, being ſeiſed in fee of 
an eſtate, and having borrowed a ſum of mo- 
ney, gave a bond for it, dated May 12, 1724, 
and a mortgage for the ſame ſum, on the 13th 
of June following ; and on the 11th December, 


(n) Supra. 
(%) Galton v. Hancock, 2 Atk. 424. vid S. C. Ridg- 
way's Rep: 301. 


3 M4 1728, 
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1728, made his will, by which he deviſed the 
eſtate in fee, which he had thus mortgaged, 
and alſo an eſtate for three lives, to the defen- 
dant his wife, and made her ſole executrix. - In 
1734, the teſtator purchaſed one moiety of the 
reverſion in fee of the life-hold eftate, and the 
other moiety in 1737, and died ſoon after with- 
out making any alteration in his will. 


A bill was brought by the heir at law (p), to 
have the deeds and writings of the leaſehold 
eſtate, the reverſion in fee of which was pur- 
chaſed by the teſtator, after making his will, 
and for an account of the perſonal eſtate ; the 
heir inſiſting, that the eſtate deſcended was not 
liable to pay the mortgage, and endeavouring 
to throw the burden upon the defendant, to 
be diſcharged out of the perſonal aſſets, and if 
thoſe ſhould be deficient, out of the eſtate de- 
viſed to her. For the wife, it was argued, that 
if the perſonal eſtate was not ſufficient to 
Pay the mortgage, the eſtate, deſcended upon 
the heir, ſhould make up the deficiency, and 
the eſtate deviſed to the wife ſhould not be af. 
fected, while the real aſſets were ſufficient. 


On the firſt hearing of the cauſe, Lord Hard- 
wicke obſerved /q), that it having been admit- 
(p) Galton v. Hancock, 2 Atk. 424. vid. S. C. Ridg- 
way's Rep. 301. (q) Ibid. 
ted, 
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ted, that the purchaſing the reverſion, after 
making the will, was clearly a revocation, pro 
tanto, the main queſtion was, whether, where 
a real eſtate was deviſed with an incumbrance, 
and another deſcended upon the heir, the de- 
viſee was entitled to have the eſtate exone- 
rated ? 


His Lordſhip was of opinion, that the deviſee 
was not ſo entitled in a court of equity (7). 


No precedent had been cited to him where 
it had been fo determined, or where the very 
point had come directly before the court (s). 


This was a caſe where the teſtator himſelf 
had laid a real burden on the lands deviſed (7), 
and quite different from the caſe of a general 
bond-debt, to the payment of which the per- 
ſonal eſtate ſhould be applied firſt. The mort- 
gaging it was a-material circumſtance, for how 
could a court of equity fay that the teſtator 
did not intend it ſhould paſs, cum onere, when 
there was ſo ſtrong a preſumption that he did ? 
that an heir at law, who had an eſtate deſcend- 
ed upon him, was to be conſidered in the ſame 


(r) Galton v. Hancock, 2 Atk. 424. vid. 8. C. Ridg- 
way's Rep. 301. (s) Bid. (e) Bid. 4 
light 


— — — 


* 
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light as if the eſtate had been actually given to 
him; and there was no colour to ſay (even lay- 
ing aſide the expreſſion of an heir at law being 
a favourite of a court of equity) that a deviſee 
ſhould be preferred to him in equity. 


But, upon a rehearing, his Lordſhip changed 
his opinion, on the grounds that, before the 
ſtatute of fraudulent deviſes, which gave a re- 
medy to ſpecialty creditors againſt deviſees, the 
remedy was againſt the heir only ; at common 
law the deviſee was not liable to the demand, 
becauſe the deſcent was broke; and the rule of 
equity, before the ſtatute, did not differ from 
the rule of law, unleſs there was ſome particu- 
lar circumſtances in the caſe; that the ſtatute 
made no difference, as between the heir and 
deviſee, the fraud provided for thereby, being 


. only, ſuch as went to defeat the creditors, and 


no favour was thereby intended to heirs at law. 
The enacting clauſe made wills void againſt 
ſuch creditors, but left the law as it was before, 
as to heirs. Then, as in caſe, before the ſtatute, 
there had been a general debt by bond or cove- 
nant, wherein the heir had been bound, with- 
out any mortgage to ſecure it, the heir muſt 
have diſcharged it, and could have had no con- 
tribution from the devilee ; ſo, fince the ſtatute, 


ſatisfaction 
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ſatisfaction ſhould be firſt made out of aſſets 
deſcended upon the heir at law, and if that 
ſhould prove deficient, but not otherwiſe, then 
the deviſed eſtate ſhould be hable. That there 
being a mortgage, would make no difference 
for a mortgage was a debt by ſpecialty, and the 
land only regarded as a pledge or ſecurity for 
the money. That on the ſame principle, which 
induced the court to direct the perſonal eſtate 
to be applied in payment of ſpecialty debts, in 
favour of the heir, it raiſed an equal equity in 
favour of a deviſee, circumſtanced as in the pre- 
ſent caſe. By the will, the land was given to 
the wife, but the mortgagee might take his 
remedy againſt the deviſce, or the heir, at his 
election; but as in a cafe between the heir and 
the executor, the election of the creditor would 
not determine which ought properly to be 
charged, or vary the right as to the funds, ſo 
neither could determine, as between the heir 
and the deviſee; but the deviſee would be en- 
titled to ſtand in the place of the creditor, in - 
this caſe, as the heir would to ſtand in the 
place of the creditor in the other, and to be 
exonerated by him for what he had diſburſed. 
Then the court would not put the parties to 
this circuity, but give the deviſee the benefit 
directly againſt the heir at law. 


But 
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But another point was raiſed in the caſe of 
Galton and Hancock, between the heir and de- 


viſee, where there was a general charge of debts. 


And the anſwer of Lord Hardwicke to the ar- 
gument on the effect of /uch general charge, 
laid the foundation for farther diſtinctions, which 
have been taken up and eſtabliſhed in ſubſe- 
quent caſes. His Lordſhip confidered ſuch ge- 
neral charge, as affording no ulterior inference 
beyond that in favour of creditors. 


It was ſpeedily diſcovered, that, if this con- 
cluſion of Lord Hardwicke, upon the circum- 


ſtance of a general charge, was well founded, it 


would neceſſarily follow, that where a teſtator 
made ſuch a general charge, and, ſubject there- 
to, deviſed the whole of his eſtates from the 
heir, and afterwards acquired other eſtates, 
which he permitted to deſcend, the deſcended 
eſtates would be firſt liable, notwithſtanding 
the charge; and this is alſo a point neceffarily 


implicated in the general point decided, in the 


caſe alluded to; for on this ground, ſuch charge 
makes no difference, as between the heir and 
deviſee, but only improves the condition of the 
creditors, by giving them a particular ſpecific 
fund, to which they may reſort in the firſt in- 
ſtance, but it leaves the queſtion, as to who 

hall 
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ſhall ultimately bear the burden, open; and 
then equity ſteps in, and fixes it upon the heir, 
as having 1n relation to the teſtator a permiſſion, 


not a poſitive benefit, and therefore having a 
weaker equity. 


The caſe of Wride and Clarke turned upon 
this principle (u). There C died, ſeiſed of ſeve- 
ral real eſtates, and poſſeſſed of perſonal eſtate, 
having made his will, and thereby directed, that 
all his juſt debts ſhould be paid, and charged 
all his eſtate, real and perſonal, with the pay 
ment of the ſame, and ſubject thereto, he de- 
viſed all his real eſtate to his wife in fee, and 
appointed her ſole executrix. The teſtator pur- 
chaſed additional eſtates, between the time of 
making his will and his death, which deſcended 
to his heir at law. The debts of the teſtator 
exceeded the value of his perſonal eſtate, and, 
on a bill filed by the creditors, the queſtion 
was, which eſtate ſhould be firſt applied, the 
eſtate deſcended, or the eſtate deviſed ? and it 
was decreed at the Rolls, that after application 
of the perſonal fund, the deſcended eſtate ſhould 
be applied, previous to the deviſed eſtate in ſa- 
tisfaction of the debts. | 


(z) Cited 2 Bro. Rep. Ch. 261. 
Sa, 
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So, where T ſeiſed in fee of conſiderable real 
eſtates (v), ſubject to a mortgage to P, made his 
will, and thereby, as to his worldly eſtate, either 
real or perſonal, after payment of his debts and 
funeral expences, gave and diſpoſed thereof in 
manner following: He gave to his ſiſter L, an 
annuity for her life, to be paid to her by the 
perſon or perſons, who, for the time being, 
ſhould be ſeiſed of his real eſtates under his 
will, and he alſo gave ſeveral pecuniary lega- 
cies, and he charged and made chargeable all 
his real and perſonal eſtates (except part of his 
perſonalty given as heir-looms) with the pay- 
ment of his debts and legacies aforeſaid; and, 
ſubject thereto, he deviſed all his manors of JW 
and , and all his real eſtates in the counties 
of & and M (which were all the real eſtates he 
had at the time of making his will) to his ne- 
phew N L for life, on his obtaining the King's 
licence to bear his name and arms, remainder 
to his firſt and other ſons, in ſtri& ſettlement, 
remainder over; and he gave ſeveral articles of 
perſonal eſtate, to be enjoyed as heir-looms by 
the deviſees of his real eſtate, and as to all the 
reſt of his perſonal eſtate, ſubje& to the pay- 
ment of his debts,. legacies, and funeral ex- 


() Davies v. Topp, 2 Bro. Ch. Rep. 524. 
pences, 


ARE TO BE REDEEMED. g11 


pences, he gave the ſame to his nephew N L., 
and appointed him executor to his will. After 
making his will, the teſtator purchaſed a free- 
hold eſtate at . A bill was brought for an 
account, and application of the perſonal eſtate 
in payment of debts and legacies, and in caſe 
the perſonal eſtate ſhould not be ſufficient, 
then to eſtabliſh the will, and to have the de- 
ficiency raiſed by ſale or mortgage of a compe- 
tent part of the real eſtate. And an account 
was. directed, and the perſonal eſtate, not ſpe- 
cifically bequeathed, was ordered to be applied 
in payment of the debts, legacies, and funeral 
expences, in a courſe of adminiſtration ; but in 
caſe ſuch perſonal eſtate ſhould not be ſufficient 
for the payment of the teſtator's debts, his Ho- 
nor declared, that the deficiency, as to what \ 
ſhould be remaining due to the mortgagee, and 
the other ſpecialty creditors, ought to be raiſed 
by ſale or mortgage of the real eſtate, deſcended 
to the heirs at law; and the real eſtates deviſed 
by the will, were not directed to be applied to 
the payment of the teſtator's debts and lega- 
cies, until all the other funds were exhauſted ; 
and this decree was affirmed on appeal to the 
Chancellor, ; 


But, 
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But, where there was a particular charge for 
the payment of debts; as where a teſtator, being 
in poſſeſſion of two eſtates, deviſed one, charged 
with a term for that purpoſe, the deviſed eſtate 
was held to be firſt liable. 


Thus, where an eſtate was made ſubject to a 

five hundred years term, by the owner's will (2), 
for the payment of debts, and other lands de- 
ſcended, Lord Hardwicke held, that the eſtate 
ſo ſubjected muſt firſt be applied, before the 
creditors could come upon the eſtate deſcended 
on the heir at law: his Lordſhip obſerving, 
that if a teſtator has created a particular truſt 
out of particular lands, and ſubjected to that 
truſt, deviſed it over, the deviſee can take no 
benefit but of the remainder, after the whole 
burden upon it diſcharged ; and as to that, the 
heir at law ſtood in a better place than the de- 
viſee did. 


And I preſume the ſame inference would fol- 
low, if a perſon ſeiſed of three or four eſtates, 
deviſed one eſtate /pecifically for the particular 
purpoſe of paying his debts; that eſtate would 


(x) Powis v. Corbett, alias Corbett v. Kynaſton, 3 Atk. 
556. | 
I be 
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be firſt applied, even in favour of the heir; for 
theſe are queſtions of intention. Then, © what 
e js the inference furniſhed by the circum- 
«* ſtances in theſe caſes? It is this: Where a 
te teſtator gives the whole of his eſtate, at the 
© time of the deviſe, ſubject to a general 
e charge, he means to give the deviſee all that 
“can be ſaved of his affairs, after payment of 
« his debts. If he afterwards becomes poſ- 
«© ſefſed of an eſtate by deviſe or purchaſe, 
“ thus much is clear, by charging his eſtate 
« with payment of his debts, it could not be 
“ in his contemplation to charge an eſtate, 
© which he actually gave, in favour of an eſtate 
„ which he had not. In ſuch caſe, the eſtate 
e deſcended cannot be ſtated as the object of 
«© his intention to exempt. But if a teſtator 
© has two eſtates when he makes his will, and 
e charges one, either generally, or by creating 
« a term thereout, the inference is, that he 
© means to exempt the other.” 


The caſe of Donne and Lewis is another in- 
ſtance (/), ſhewing, that whether the intention 
was to charge the eſtate ſpecially or generally ; 
that is, whether the teſtator has ſelected any 
part of his eſtates which by his will ſhould be firſt 


(5) 2 Bro. Rep. Chan. 257. 
3 N applied, 
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applied, or whether the charge is only to ſub- 
je& his eſtates to the payment of his debts, 
which otherwiſe perhaps could not be applicable 
to them; is the main queſtion on ſuch occa- 
ſions. 


In that caſe, L made his will (z), and thereby 
defired, that, all his juſt debts, funeral expences, 
and the charge of proving his will, might be 
paid as ſoon as convenient after his deceaſe, 
and gave and bequeathed to his wife & L the 
ſum of 2001. and alſo ſeveral ſpecific parts of 
his perſonal eſtate. He then deviſed to the 
fad & L, and to TL, and J B, and to the ſur- 
vivor of them, and the heirs, executors, and 
adminiſtrators of ſuch ſurvivor, according to 
their reſpective eſtates and intereſts therein, all 
his freehold, copyhold, and leaſehold eſtates 
(not thereinafter particularly bequeathed) to- 
gether with all his ready money, and book- 
debts, which ſhould be due and owing to him 
at the time of his deceaſe, in or upon account 
of his ſeveral trades or employments of a builder 
and feather-mercliant, upon truſt, that they the 
Aid SL, T L, and I B, &c. ſhould collect and 

receive the ſaid book-debts, and ſell and diſpoſe 


(z) Donne v. Lewis, 2 Bro. Rep. Ch, 257. et vid. Man- 
ning v. Spooner, 3 Vez. jun. 114. 
| of 
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of his freehold, copyhold, and leaſehold eſtates, 
and out of the money arifing thereby, pay and 
diſcharge all his debts and legacies whatſoever 
(except the debts ſecured by mortgage of the 
eſtates thereinafter ſpecifically bequeathed, 
which were to be paid and diſcharged by the 
deviſees of thoſe eſtates reſpectively) and in 
caſe the money ſo to be raiſed by his ſaid truſ- 
tees, ſhould not be ſufficient to diſcharge the 
ſaid debts and legacies, then he willed, that 
the deficiency ſhould be charged on the ſeveral 
eftates thereinafter given, or bequeathed to or 
for the uſe of his three ſons and two daughters 
reſpectively, and that one-fiſth part of ſuch 
deficiency, with intereſt thereon, at five per 
cent, from the time of his deceaſe, ſhould be 
paid by each of his ſaid ſons and daughters, 
He then proceeded to deviſe very fully and 
particularly to, or in truſt for, his five children, 
reſpectively, five ſeveral eſtates; four of which 
were leaſehold, the other freehold, and three 
of the leaſehold eſtates were ſubje& to mort- 
" gages or other incumbrances ; but in caſe it 
ſhould be neceſſary to pay off and diſcharge 
the mortgages, or other incumbrances upon 
any parts of his eſtates before the truſts there- 
by created, concerning ſuch eſtates reſpective- 
ly, ſhould be fully executed and determined, 

3 N 2 the 
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the ſaid teſtator thereby impowered and di- 
rected his ſaid truſtees, and the ſurvivor of 
them, &c. as the caſe might require, to ſell 
and diſpoſe of ſuch reſpective eſtates, in the 
beſt manner they were able, and after payment 
of all charges, incumbrances, and expences 
thereon, lay out and inveſt the reſidue of the 
money to ariſe by ſuch ſale, in the purchaſe of 
government ſecurities, in the names or name 
of his ſaid truſtees, or the ſurvivor of them, or 
the heirs, executors, or adminiſtrators of ſuch 
ſurvivor, as the caſe might require, to and up- 
on the like uſes and truſts as were thereby ex- 
preſſed and declared, of and concerning ſuch 
eſtates reſpectively, or to ſuch of the ſaid uſes 
and truſts as ſhould be then exiſting and ca- 
pable of. taking effect. And the ſaid teſtator 
gave all the reſt and reſidue of his eſtates, real 
and perſonal, of what nature, kind, or quality 
ſoever, unto and among all and every his three 
ſons and two daughters, in equa] proportions, 
ſhare and ſhare alike; and the ſaid teſtator 


made the faid & L, T L, and I B, executors of 
his will. | 7 


A bill was filed to have the truſts of this will 
performed, and for the neceſſary accounts. The 
Maſter made his report, by which it appeared, 

that 
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that the general perſonal eſtate, together with 
the truſt fund, conſiſting of the leaſehold pre- 
miſes, not ſpecifically bequeathed (for in fact, 
the teſtator had no copyhold eſtates whatſo- 
ever, and no freeholds, but thoſe ſpecifically 
deviſed) and the ready money and book-debts 
were not nearly ſufficient to pay the debts, 
which amounted to upwards of 5o0o0!. beſides 
thoſe ſpecifically charged on the deviſed eſtates, 
and that the legacies amounted to 2000. It 
alſo appeared, that the teftator purchaſed a a 
ſmall freehold eftate, after the time of making 
his will, which was worth about 3ool. and which 


therefore deſcended on his eldeſt fon and heir at 
law. - 


The ſingle queſtion was, whether the de- 
ſcended eſtate ſhould be applied in payment of 
the debts and legacies (there being ſpecialty 
debts, in fact much beyond the amount) in 
preference to the truſt fund deviſed for that 
purpoſe, or before the ſpecific deviſees ſhould 
be called upon for their contribution according 
to the directions of the will? 


Et per Lord Thurlow (a), the queſtion will 
always be this, and the only one that can re- 


(a) Et vid. Manning v. Spooner, 3 Vez. Jun. 114. 
3 N 3 concile 
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concile all the caſes: Are the terms of the will 
only a general indication, that the teſtator means 
to ſubject his property to his debts, and not to 
be a knave (as many of the caſes treat the man 
who does not) or does he mean more, and to 
make a particular proviſion for the purpoſe ? 
It is unneceſſary to enlarge on the point of the 
mortgage debts, for he has provided for the 
payment of them in ſo diſtinct a manner, that 
even the caſe of Serle and St. Eloy, could never 
touch this caſe (b). They are clear deductions 
from the property deviſed. But the queſtion 
ariſes more on the general proviſion for debts, 
There are two proviſions, conſiſting of his ready 
money and book-debts, and alſo ſome leaſe- 
hold eſtates, which very probably were an enu- 
meration of all his perſonal eſtate not otherwiſe 
ſpecifically diſpoſed of; the next was a con- 
tribution from the deviſees. The ſuppoſed in- 
tention to be imputed to the teſtator, is, that 
he means to exempt Whiteacre, where he 
charges Blackacre ; but this cannot be appli- 
cable to Greenacre, whith he had not until 
afterwards. But the fallacy is, that there is no 
intention in fact, either as to Whiteacre or 
Greenacre, but only as to Blackacre; and he 
leaves both the others quite clear of his inten- 


(5) Supra. 
a . tion, 
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tion, which does not apply at all more to 
Greenacre than to Whiteacre, he being totally 
filent as to both. And you muſt execute his 
intention as to Blackacre; and if Blackacre 1s 
not ſufficient, the juſtice of the caſe will be 
executed as to creditors, notwithſtanding his. 
intention, and only under the common prin- 
ciples of law. Therefore, the legacies would 
not be charged on the deſcended eſtate directly, 
but it muſt be done, if at all, by circuity. In 
this point of view then, is there, in this will, 
ſuch an expreſſion of intention, with regard to 
the deviſed eſtates, as to affect a property, which 
the will takes no manner of notice of, or is it a 
direction how, and out of what funds, the debts 
and legacies ſhall be paid? He directs all the 
truſt fund to be converted into money, and to 
be applied, &c. and he giyes intereſt at five 
pounds per cent. on the legacies from his death, 
which is beyond the ordinary courſe of this 
Court, and the intention uſually imputed to 
teſtators. Having charged theſe eſtates he- 
cially, it is impoſſible to execute this purpole 
without, by conſequence, exempting the eſtate 
deſcended. In this view, I take it to be con- 
ſiſtent with the caſes of Davies and Topp, 
Wride and Clark. (c), Corbett and Kynaftoy 


(c) Supra. 
3 N 4 Potots 
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Powis and Corbett (d) and Galton and Hancock 
(e) (though there was a difference in thoſe caſes 
as to the conſequence of thoſe principles) to ſay, 
that the truſt fund muſt be firſt applied, and if 
that is deficient, as it appears to be, then, that 
the deviſees muſt contribute in fifths, before the 


eſtate deſcended can be called upon. 


On the whole, therefore, the rule, as to 


the order of affecting aſſets in ſuch caſes, is 


this (F): Firſt, that the general perſonal eſtate 
is to be applied. Secondly, ordinarily ſpeak- 
ing, eſtates deviſed for payment of debts. 
Thirdly, eſtates deſcended. Fourthly, eſtates 
ſpecifically deviſed, even though they are ge- 
nerally charged with the payment of debts. 


And if one purchaſe an eſtate ſubject to a 
mortgage, his perſonal eſtate will not be liable 
to exonerate the real eſtate from payment of 
the mortgage debt, although he covenant with 
the vendor to pay the mortgage, and indem- 


nify him from all coſts and ne in reſpect 
of it. 4 


Thus, where B agreed to purchaſe an eſtate 
of 4, which was then ſubje& to a mortgage 


(4) Supra, (e) Supra. 
(% Per Lord Thurlow, 2 Brow. Rep. Chan, 263. . 
| g 0 
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of 2000l. to D g), and accordingly by in- 
denture of leaſe and releaſe between A of the 
one part, and B of the other part, reciting the 
mortgage, and that B had contracted with 4 
for the purchaſe of the inheritance of the faid 
eſtate, and had agreed to pay the ſum of 3 5o0!. 
for the ſame in manner therein mentioned, that 
was to ſay, to the mortgagee all ſuch ſums as 
ſhould be due to him upon the ſaid mortgage, 
on the firſt of May next enſuing, as alſo to pay 
ſuch ſum of money as ſhould remain after de- 
ducting the money due on the mortgage to D; 
it was witneſſed that the ſaid 4, in conſideration 
thereof, did grant, &c. to the ſaid B, his heirs 
and aſſigns for ever, all the ſaid premiſes, &c. 
and in the covenant againſt incumbrances, the 
mortgage and ſecurities were excepted. And 
the ſaid B did covenant, that he, &c. would 
well and truly pay, or cauſe to be paid, to the 
ſaid D, the ſaid ſum due in manner aforeſaid, 
and would indemnify the ſaid 4, his heirs, &c. 
and his goods and chattels, land and tenements, 
from all coſts and charges, &c. in reſpect of the 
ſaid mortgage. B, after completing the pur- 
chaſe of 4, made his will, and died, and then 
a queſtion aroſe between his perſonal repreſenta- 


) Tweddel v. Tweddel, 2 Brown's Ch. Rep. p. 101, 
152. | 


tives, 
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tives, and the deviſees of this eſtate-under the 
will, whether, from the nature of the contract, 
the perſonal eftate of B (reſpecting which he had 
made no diſpoſition in his will) was liable to be 
applied in diſcharge of the mortgage? Et per 
Curiam, it is a clear rule that the perſonal _ 
eſtate is never charged in equity where it is not 
at law; and if not chargeable at law, there is no 
principle or caſe in this court to warrant its be- 
ing chargeable in equity, contrary to the order 


of the law. Where it is a debt payable by exe- 


cutors at law, this court will relieve the heir, 
by turning the charge upon the executors, pro- 
vided it does not interfere with other debts and 
legacies, or any more ſubſtantial claims (). In 
reſpe& of the rule of marſhalling aſſets, it is 
that it muſt be. a debt affecting both the real 
and perſonal eſtate; ſo in caſe the perſonal fund 
proves deficient, to enable the court to marſhal 
the aſſets, you muſt prove that the executors 
are accountable at law, and not in equity. In 
this caſe, the perſonal eſtate never was liable, 
either by action againſt the party himſelf, or 
againſt his executors (7). 


(>) Pid. Clarke v. Sampſon, 1 Vez. 100. et 2 Vea. Jun. 
65. 8 

(i) Vid. Wood u. Huntingford, infra et note diſtinc- 
tion. 


5 And 


ARE TO BE REDEEMED. 923 


And if money on mortgage be not properly 
the debt of the owner of the mortgaged eſtate, 
that eſtate alone ſhall bear the burthen thereof, 
notwithſtanding that the owner, by his will, 
charges a ſpecific part of his property with the 
payment of debts. 


Thus (Y, where a leaſehold eſtate had been 
mortgaged by the teſtator's father to N, for 
6500/1. and had, ſubject to that mortgage, de- 
volved upon him on the death of his father; 
afterwards the mortgage was aſſigned by the 
defire of the teſtator to H, who advanced him 
a farther ſum of 1001. upon it, and the teſtator 
conveyed other eſtates as an additional ſecurity 
to the mortgagee. The teſtator then made his 
will, and thereby deviſed as follows: © I give 
and deviſe to 4 and B, their executors, admi- 
niſtrators and aſſigns, all thoſe my manors, lands, 
&c. in L, to have and to hold to them, from 
the time of my deceaſe, for the term of 99 
years, upon the truſts herein after mentioned.“ 
He then gave the real eſtate ſubje& to the 
term, and, in default of iſſue of his own body, 
to the plaintiff for life, remainder to his firſt 
and other ſons, in ſtrict ſettlement, with re- 


(4) Ancaſter v. Mayer, 1 Brown's Ch. Ca. 454. 


mainders 


= — — — — * ä _ — 
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mainders over, and afterwards declared as fol- 
lows : I do hereby declare, that the term and 
eſtate, ſo as aforeſaid limited to them the faid 
A and B, &c. 1s upon the ſpecial truſt and con- 
fidence, and to the intents and purpoſes fol- 
lowing; that is to ſay, upon truſt, that they 
the ſaid A and B, &c. ſhall, out of the rents 
and profits, or by mortgage, aſſignment or de- 
miſe, of all or any part of my before-mentioned 
manors, &c. or any of them, for all or any part 
of the ſaid term of 99 years, or otherwiſe as to 
their diſcretion ſhall ſeem meet, levy and raiſe 
ſo much lawful money of Great Britain as will 
be ſufficient to pay and ſatisfy all the debts I 
ſhall owe at the time of my deceaſe, my funeral 
charges, and all the legacies and ſums of money 
given by me in and by this my will, and pay 
and apply the ſame accordingly. And my will 
and mind is, that after ſo much money ſhall be 
raiſed as ſhall anſwer the purpoſes aforeſaid, to- 
gether with all coſts, $c. the ſaid term ſhall 
ceaſe and determine.” He then deviſed as 
follows: © I give and deviſe to my brother 
B, his executors and adminiſtrators, all that 
the manor of Eaft and Weft Deeping, holden 
by leaſe from the crown, ſubject to the yearly 
rent and covenants reſerved in the ſaid leaſe, and 
alſo ſubje& to the mortgage thereon to N, for 

6500/.; 
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6500l.; but in caſe my faid brother ſhall not 
be living at the time of my deceaſe, then 1 
give the ſaid eſtate and premiſes, with the ap- 
purtenances, ſubject as aforeſaid, to ſuch per- 
ſon as ſhall be entitled to the freehold of my 
real eſtate at the time of my deceaſe, by virtue 
of the aforeſaid limitations of this my will.” 
And towards the end of his will he deviſed as 
follows: Item, I alſo give all my houſehold 
goods, and all other my goods, chattels, effects, 
and perſonal eſtate whatſoever, unto my ſaid 
brother M B, if he ſhall be living at the time 
of my death; but in caſe he ſhall be then dead, 
I give and deviſe the ſame to ſuch perſon as 
ſhall be entitled to the freehold of my real 
eſtate, under and by virtue of the limitations 
in this my will,” &c. MB died in the life- 
time of the teſtator, and the plaintiff became 
entitled under the limitations in the will to the 
Teal eſtate. And one queſtion was, whether the 
term bequeathed by the teſtator for payment of 
debts was liable to diſcharge the mortgage-debt 
on the leaſchold eſtate? Et per Curiam, With 
reſpect to the leaſchold eſtate, the charge under 
hich it came to the teftator was prior to his 
purchaſing it, and inherent in the eftate, and 
the eſtate itſelf was left liable to anſwer it, 
and neither the perſonal eſtate, nor real eſtate, 


ought 
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ought to be charged with that debt ; for when a 

man purchaſed an equity of redemption, ſubject 

to incumbrances, that ſhould be a real incum- 

brance following the land, and not a perſonal 
one. And the difference between an eſtate 
deſcended and one purchaſed was nothing, un- 
leſs the circumſtance of purchaſing created the 
difference, but that afforded no argument. 
The queſtion then was, whether aſſigning the 
mortgage from N to H, and covenanting for 
payment of debts, altered the caſe, and made 
it the debt of the teſtator ? and it was clear that 
it did not; for although where a man tranſ- 
ferred a mortgage, and covenanted for the pay- 
ment of the debt, according to the rule of law, 
he made it his own debt, and made him/elf 
liable to be ſued upon that covenant ; yet the 
caſe of Evelyn v. Evelyn had decided (, that 
though he might be at law liable, yet while 
there were real aſſets ſufficient for the payment 
of the incumbrance, they ſhould be applied for 
that purpoſe; and it was to be underſtood, with 
reſpe& to ſuch tranſaction, that the party did 
it by way of accommodating the charge, and 
not of making the debt his own. 


Another queſtion in the preceding caſe was, 


(1) Iifra. 


whether, 


ARE TO BE REDEEMED. 927 


whether, when the teſtator mortgaged an eſtate 
of his own as an ulterior ſecurity, that circum- 
ſtance would create a difference? and it was 
held that it would not; for nothing made it his 
debt ſo effectually as the covenant to pay, for 
it did not create the debt, but only operated 
as collateral to the debt (n). A man mort- 
gaged his eſtate without covenant, yet becauſe 
the money 'was borrowed, the mortgagee be- 
came a ſimple contract creditor, and in that 
caſe the mortgage was a collateral ſecurity; and 
if there were a bond or a covenant, then there, 
was a collateral ſecurity to a higher ſpecies, 
but no higher by means of the mortgage mere- 


ly ; therefore having ſecurity amounted to no- 
thing. 


Again, where L (u) being ſeiſed in fee by 
deſcent of an eſtate at C, and other real eſtates 
both freehold and copyhold, by his will deviſed 
the eſtate at C, which was ſubject to a mort- 
gage for 1 50ol. contracted by his anceſtor, and 
alſo another eſtate, to be ſold; and charged the 
ſame, and alſo his perſonal eſtate (except 3ool. 
due on bond, which was originally part of his 
wife's fortune, and ſpecifically bequeathed te 


n Et vid. Hamilton v. Worley, 2 Vez. Jun. 62. 
(n) Lawſon u. Lawſon, 1 Brown. Rep. Chan. 58. 


her 
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her by the will) with his debts and legacies, 
and deviſed the reſidue of his real eſtate in 
truſt for his brother B in ſtrict ſettlement, ſub- 
je& to a charge of 100, a year to his wife 
upon the copyhold eſtate; and made his wife 
executrix : The queſtion was, whether, under 
this will, the perſonal eſtate of the teſtator 
ſhould be applied in exoneration of the real, 
towards the diſcharge of the 1500/. And it 
was held by Lord Thurlow that it ſhould not; 


but that the ſame ſhould come out of the 


eſtate originally liable to it (o). And this de- 
cree was afterwards affirmed in the Houſe of 
Lords. 


And here we muſt remark, that even a per- 
ſonal covenant with the mortgagee, to pay 
mortgage-money, will not make the perſonal 
aſſets of the covenantor liable in equity for it, 
where the money was originally advanced to 
another perſon, and not to the covenantor, for 
the Court will always take into conſideration 
whoſe debt it is, and make the perſonal eſtate 
benefited by the loan, liable in the firſt inſtance, 
and not the ſecurity. 


(o) Vid. 7 Bro. Par, Ca. 511. 


"2 Thus] 
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Thus, where Sir Edward Bagot (p) married 
the daughter and heir of Sir Thomas Wagſtaff, 
and for raiſing part of Miſs Wagftaff”s portion, 
Sir Thomas mortgaged part of his eſtate for 
3500. and then died, leaving Lady Bagot, his 
daughter and heir. Lady Bagot afterwards 
joined with her huſband, Sir Edward, in a 
deed and fine, whereby ſhe ſettled her eſtate 
on her huſband and herſelf and the heirs male 
of the body of her huſband. The mortgagee 
wanting his money, Sir Edward joined in an aſ- 
ſignment of the mortgage, and covenanted 
that he or his. wife, or one of them, would pay 
it. Then Sir Edward died, leaving Sir Walter 
his ſon by his wife; his lady afterwards married 
with the defendant Colonel Oughton, and died. 
And the queſtion being, whether, by reaſon of 
the covenant from Sir Edward Bagot for the 
payment of this 35001. mortgage-money, his 
perſonal eſtate ſhould be liable to pay the ſame? 
It was held that this covenant by Sir Edward 
would not make his perſonal eſtate liable to go 
in eaſe of the mortgaged premiſes ; for the debt 
being originally Sir Thomas Wagſftaff®s and 
continuing to be ſo, the covenant upon tranſ- 
ferring was only as an additional ſecurity, for 


(2) Bagot v. Oughton, 1 P. Will. 347. 
30 the 
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[ the ſatisfaction of the lender, and. not intended 
to alter the nature of the debt. 


It follows from this principle that the gene- 
ral covenant in mortgage-deeds, for quiet en- 
joyment, free from incumbrances without ex- 
cepting incumbrances does not diſcharge the 
lands from ſuch incumbrances, ſo as to throw 
them on mortgagor's perſonal eſtate; it merely 
ſubjects the general aſſets of the mortgagor 
to any deficiency in the ſecurity that may be 
occaſioned by any incumbrances whatſoever, 
without any ſuppoſition of diſcharging the 
lands from ſuch incumbrances, but merely of 


indemnifying the mortgagee againſt them. 


[| And the law will be the ſame, if money be 
| borrowed on mortgage by virtue of a power 
| to charge an eſtate ; for in ſuch caſe, the heir 

| takes the land cum onere. Therefore, where 
| 


——— — — — —— — = —— — 
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George Evelyn (9), the defendant's father, 
and grandfather. to the plaintiffs, had three 
ſons, John, George, and the defendant Ed- 
ward Evelyn ; George, the father (being te- 
nant for life, remainder to his eldeſt ſon John, 
in tail male, of part of the premiſes) together 


—— — 


(2) Evelyn v. Evelyn, 2 P. Will. 659. Sc. 131. 
Sel. Ca. Ch. 80. 


with 
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with his eldeſt ſon John, on the 20th October, 
1698, by deed and recovery, ſettled certain 
eſtates in ſtrict ſettlement, with a power to 
George, the father, by deed or will, to charge 
by leaſe, mortgage, or otherwiſe, the premiſes 
limited to himſelf for life, with raiſing or 
paying any ſum not exceeding 6000!. George, 
the father, in purſuance of the power, mort- 
gaged part of the faid land for 10001, for the 
term of 1000 years. This mortgage afterwards, 
by meſne aſſignments, became veſted in Sir 
Thomas Pope Blunt, with a covenant, from 
George Evelyn, the ſor, for payment of the 
mortgage-money, and, on the ſame aſſignment, 
Sir Thomas, the mortgagee, covenanted to re- 
aſſign to George Evelyn, the ſon. Afterwards 
George Evelyn, the father, died; then John 
Evelyn, the eldeſt ſon, died without ue, 
upon which George, the ſecond ſon, entered 
upon the premiſes comprized in the ſettlement, 
and died, inteſtate, leaving the defendant, 
Mary, his widow, and three daughters. Then 
Edward Evelyn and his ſon (the next :emain- 
der-man in tail) inſtituted a ſuit againſt Mrs. 
Evelyn, the mother (afterwards married to 
Governor Bohun) being the adminiſtratix of 
her former huſband, George Evelyn, praying, 
that the perſonal eſtate of her late huſband 

3 O 2 ſhould 
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ſhould be applied towards paying off the mort- 
gage of 1500/. and in exoneration of the real 
eſtate. But it was held by the Lord Chan- 
cellor, aſſiſted by the Lord Chief Juſtice Ray- 
mond, and the Maſter of the Rolls, that the 
perſonal eſtate of the ſon ſhould not be applied 
to pay off this mortgage, made by the father ; 
becauſe the charge was made by the father in 
purſuance of the power contained in the ſet- 
tlement ; and as he had ſuch power, the de- 
fendant Edward muſt be contented to take 
ſuch land cum onere; and notwithſtanding 
that the ſon did afterwards, on the affignment 
to Sir Thomas Blunt, covenant to pay the 
mortgage-money, yet, ſince the land was the 

original debtor, this covenant from the ſon 


would be conſidered only, as a ſecurity for 
the land. 


The ground of theſe determinations is, that, 
in ſuch caſes, the covenant is cenfidered in 
equity as a mere collateral ſecurity, not to be 
reſorted to, unleſs the principal ſecurity, which 
is the land, fails. For the land-holder, in truth, 
enters into ſuch covenant, relying upon the 
land enabling him to diſcharge it; and the 
money raiſed does not increaſe his perſonal 
eſtate, but is to exonerate the reſt of the real 


eſta te, 
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eſtate. And therefore, in the caſe of the Earl 
and Counteſs of Coventry (7), where Gilbert, 
the late Earl of Coventry, on his marriage with 
the daughter of Sir Strenſiam Maſters, (the 
Earl being but tenant for life, with a power of 
making a jointure of lands, not exceeding 5300l. 
per annum, on any wife he ſhould marry) co- 
venanted, in conſideration of the intended mar- 
riage, that he, or his heirs, would, after the 
marriage, according to the power given him by 
his father's will or otherwiſe, ſettle gool. per 
annum on his wife for her jointure, and it 
being in proof, that the late Earl directed his 
ſteward to look over the rent-rolls, for a fit 
part of the eſtate to make good the jointure, 
and that - afterwards the jointure-deed was in- 
groſſed, but not executed; though this de- 
pended only on a covenant, yet the jointure of 
land being the chicf thing 1n view, the decree 
was, that the land ſhould be ſettled, and the 
covenant not made good out of the per/onal 
eſtate. 


And ſo in the caſe of Edwards and Free- 
man (s), though the wife's jointure, and the 


(7) Counteſs of Coventry v. Earl of Coventry, 2 P. 
Will. 222. Sc. Strange, 596. 


(s) Edwards v. Freeman, 2 P. Will. 435. 


0 daughter's 
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daughter'sportion, were ſecured by articles, which 
were never completed by a ſettlement, yet thoſe 
articles being to ſettle lands, and the cove- 
nantor leaying lands ſufficient to anſwer them, 
it was decreed, that the daughter's portion 
ſhould be raiſed out of the lands, and that the 
perſonal eſtate of Mr. Freeman, the covenantor, 
Mould not be applied in exoneration thereof. 
But it 1s to be obſerved, that in the latter 
caſe, particular lands were agreed to be ſettled, 
and conſequently, that the covenant was a lien 
upon thoſe lands. 


And upon the ſame principle, viz. that the 
primary fund benefited, ought in conſcience to 
exonerate the auxiliary fund, if the funds in 
queſtion ſtand in thoſe relative circumſtances ; 
where the real eſtate of one perſon is made 
ſurety for the perſonal contract of another, the 
perſonal property of the latter ſhall exonerate 
the real property of the former, as between 
themſelves, although the creditor may reſort 
to either fund. The caſes of Lord Hunting- 
don (t) and the Counteſs of Huntingdon, and 
Pacock and Lee, ſtand on this ground. 


(%) Supra. 


A Court 
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A Court of Equity will do its utmoſt to fix 
the burden, where, in conſcience, it ought to 
fall on all the circumſtances of the caſe. 


Thus, where Sir John Napper's (u) eſtate 
was in mortgage, and he died, leaving Sir 
Theophilus his heir, who, upon his intermar- 
riage with Lady Effingham, ſettled a jointure 
upon her, and covenanted to pay his father's 
debts, and then died, poſſeſſed of a conſider- 
able perſonal eſtate, which came to his wife, 
having diſpoſed of a real eſtate, which was 
ſettled by an a& of Parliament, in truſt to pay 
his father's. debt: the heir at law brought his 
bill againſt the wife, to have the perſonal eſtate 
of the huſband, upon his covenant, applied to 
diſcharge the father's mortgages, and it was 
ſo decreed. But the reaſon was, becauſe the 
heir had diſpoſed of the eftate ſo ſettled in 
truſt, and then 1t was but juſt and equitable, 
that his perſonal eftate ſhould be applied to 
exonerate the mortgaged eſtate, deſcended to 
the heir at law; becauſe he was anſwerable for 
the truſt eſtate, ſettled for that purpoſe. 


Again (2), where 7 M, in his life-time, 
agreed to purchaſe an eſtate of P, for 12001. 
% Napper v. Lady Effingham, Fitzgib. 142, 144- 

{x) Pollexfen v. Moore, 3 Atk. 272. f 
304 but 
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but died before he had paid the whole pur- 
chaſe-money. 7 M by will, after giving a 
legacy of 8col. to his ſiſter M, deviſed the 
eſtate purchaſed, and all his perſonal eſtate to 
K, and made him his executor. K committed 
a devaſtavit of the perſonal eſtate and died; 
and the purchaſed eſtate deſcended upon B K, 
his ſon and heir at law. P filed a bill in equity 
againſt the repreſentatives of the real and 
perſonal eſtate of T M and X, to be paid the 
remainder of the purchaſe-money. M, the 
ſiſter and legatee of the teſtator, brought her 
croſs bill, praying, that if the remainder of 
the purchaſe-money ſhould be paid to P, out 
of the perſonal eſtate of 7 M and XK, that 
ſhe might ſtand in P's place, and be conſidered 
as having a lien upon the purchaſed eſtate for 
her legacy of 8ool. Et per Curiam. The 
vendor of this eftate, has, to be ſure, a lien 
upon the eſtate he ſold, for the remainder of 
the purchaſe-money ; for from the time of the 
agreement, 7' M was a truſtee, as to th- 
money for the vendor. But this equity will 
not extend to a third perſon, but 1s only con- 
fined to the vendor and vendee, and if the 
vendor ſhould exhauſt the perſonal aſſets of 
TM and XK, the defendant will not be entitled 
to ſtand in his place, and to come upon the 

purchaſed 
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Purchaſed eſtate in the poſſeſſion of K*s heir. 
But then the heir of K ſhall not avail himſelf 
of the injuſtice of his father, who has waſted 
the aſſets of T M, which ſhould have been 
applied in paying M's legacy. Therefore the 
eſtate, which has deſcended from K, the ex- 
ecutor of M,” upon B K, comes to him lable 
to the ſame equity, as it would have been 
againſt the father, who has miſapplied the per- 
{onal eſtate; and in order to relieve V, the 
legatee, P ſhall take his ſatisfaction upon the 
purchaſed eſtate, becauſe he has an equitable lien 
both upon the real and perſonal eſtate, and 
this laſt fund ſhall be left open, that the le- 
gatee, who can at moſt be conſidered as a 
ſimple contract creditor, may have a chance 
of being paid out of the perſonal aſſets. 


But a ſtranger to the original incumbrance, 
may make his own perſonal eftate the primary 
fund for the payment of it; and whether he 
has done ſo or not, is a queſtion of intention, 
on a review of all the circumſtances of the 
tranſaction taken together, as they furniſh 
ground to infer, that the perſon engaging, 
meant to become a principal, or to ſtand as a 


ſurety only. The following cafes will illuſtrate 
both inſtances; | | 


A purchaſed | 
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A purchaſed an eſtate for gol. which was 
at that time mortgaged for 86. and he cove- 
| nanted to pay 861. to the mortgagee, and 4. 
to the vendor %); the Court admitted the rule 
| of law above-mentioned, but, in this parti- 
| cular caſe, thought that, although the covenant 
was with the vendor only, and the vendee's 
perſonal eſtate not liable in that reſpect to the 
| mortgagee, yet the words were ſufficiently 
ſtrong to ſhew an intention in the vendee, to 
make it his perſonal debt. 


| But (z), where N was, before her marriage, 
4 indebted to ſundry perſons, and entitled to the 
inheritance of lands, charged with the payment 
of ſundry ſums; and before her marriage en- 
| tered into articles, whereby the eſtates were to 
| be ſettled to the huſband for life, /ans waſte, 
remainder in like manner to the wife, remainder 
to the iſſue of the marriage, remainder to the 
wife in fee; the marriage took effect, and the 
huſband being preſſed for payment of the wife's 


(y) Parſons v. Freeman, before Lord Hardwicke, 2 5th 
Oct. 1751. Vid. 2 P. Will. 664, note 1. 

(z) Lewis v. Nangle, before Lord Hardwicke, 7th 
Nov. 1752. Vid. 2 P. Will. 664, note 1. Er wid. 1 Vez, 
Jun. 187. This caſe conſidered by Lord Camden in Lord 
Kinnoul v. Murray, as ſtanding upon ſpecial circumſtances 


and not on the general principle. Vid. ſupra. 
debts, 
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debts, and having alſo occaſion for a farther 
ſum of money; they borrowed 13ool. of the 
wife's ſiſter (the original plaintiff in the cauſe) 
and ſecured it by mortgage of the wife's eſtate, 
and the huſband covenanted for payment of 
the whole money, and allo executed a bond 
conditioned for payment of the money, ac- 
cording to the proviſoes in the mortgage. Sub- 
je& to this mortgage, the lands were ſettled 
to the huſband for life, remainder to the iſſue 
of the marriage, remainder to the wife's ſiſter 
(the mortgagee) in fee. N died without iſſue; 
and the plaintiff was the deviſee of the ſiſter, 

who brought his bill againſt N*'s huſband for 
the payment of the mortgage money. But 
the Lord Chancellor held, that although part 
of the money was raiſed for the huſband's uſe, 
yet the mortgage being a ſingle tranſaction, he 
muſt ſuppoſe the intention of the parties to be 
uniform, and that ſuch intention was to charge 
the wife's eſtate with the whole debt; and his 
Lordſhip diſmiſſed the bill, ſo far as it fought 
to compel the huſband to exonerate the land, 
but directed him to keep down the intereſt 
during his life. 


So, where L had purchaſed ſeveral eſtates, 
ſubject to mortgages, with regard to one 
of 
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of which, he entered into a covenant to pay 
the mortgage money, for the purpoſe of in- 
demnifying a truſtee (a); and as to another, 
which was only part of an eſtate ſubje& to a 
mortgage, upon ſplitting the incumbrance, 
both - parties covenanted to pay their reſpec- 
tives ſhares, and indemnify each other ; Lord 
Hardwicke thought, that theſe covenants would 
not have the effect of making the mortgages 
perſonal debts of the vendee, they having been 
entered into for particular purpoſes, and de- 
clared his opinion accordingly in the decree, 


But (ö), where Sir V O, by his will of the 
zth February, 1739, taking notice, that his 
daughter C' was deaf and dumb, and that J B 
had taken care of her, deviſed certain real and 
perſonal eſtate to J B, her heirs, executors and 
adminiſtrators, in truſt, by ſale, or felling tim 
ber, to pay all his debts, and directed that 
J ſhould receive the rents and produce of 
his real and perſonal eſtate without account, 
during his daughter's life, ſhe maintaining his 
daughter; and after the death of his daugh- 
ter, he gave all his real and perſonal eſtate 


(a) Forreſter v. Leigh, 23d, 25th June, 1773- Vid. 2. 
P. Will. 664, note 1, 


©) Perkyns v. Bayntun, 2 P. Will. 664, note 1. 


whatſoever 
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whatſoever to J B in fee, and appointed her 
ſole executrix ; Sir W O died, March, 1740, 
and J B proved the will; Sir Y O, in his life- 
time mortgaged part of his eſtate, for ſecuring 
15007. and intereſt, which remained a charge 
at his death. J B paid off 5ool. part of this 
1 500l. and afterwards, borrowed a farther ſum 
of 2500l. on mortgage of the eſtates, which 
money was, in the mortgage deed, expreſsly 
recited to have been borrowed, to enable her 
to diſcharge Sir WW O's debts. J afterwards 
died, and on the diſpoſition made by her, and 
thoſe claiming under her, of the property 
of Sir V O, this cauſe was inſtituted. The 
cauſe was firſt heard before Lord Bathurſt, 
on the 19th February, 1777, when the Court 
declared, that the ſum of 1 5oo!. part of the 
3500. was not to be conſidered as a debt of 
the ſaid J B, but was to remain a charge on 
the real eſtate, and directed an account of her 
perſonal eſtate. By an order made on rehearing, 
on the 13th Aug, 1781, that part of the 
decree was reverſed, and inſtead thereof, it was 
declared, that the ſaid ſum of 1 50. appear- 
ing to have been a charge made on the eſtate 
of the ſaid Sir V O, in his life-time, and re- 
maining ſuch at his death, was to be conſi- 
dered as a continued lien thereon; and that 


the 
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the ſubſequent charge made on the eſtate by 
the ſaid J B, being expreſſed in the mort- 
gage deed to have been made for the purpoſe 
aforeſaid, the ſame, together with the 1 5ool. 
amounting in the whole to the ſum of 4 5ool. 
was to be conſidered as remaining a charge on 
the ſaid eſtates. 


So (c), where G D mortgaged lands to V C, 
to ſecure payment of 5;o0ol. with intereſt at 5 
per cent. and by will of 22d of May, 1723, 
deviſed the lands to his nephew GS, in tail 
male, remainder to the plaintiff in tail male, 
remainder over, and died in the ſame month. 
In 1725, G S ſuffered a recovery to himſelf in 
fee. The mortgagee calling for his money, 
G agreed to advance 5oool.: at 4 per cent. 
on aſſignment of the mortgage, which accord- 
ingly by indenture of 4th of June, 1725, was 
aſſigned to him, with proviſo for redemption 
on payment of the principal and intereſt at 
4 per cent.; and G S, for himſelf, his heirs, 
executors, and adminiſtrators, covenanted with 
W G, that he, his heirs, &c. or ſome or one 
of them, would pay to VG the ſaid principal 
and intereſt, in manner therein mentioned. In 


(e) Shafto v. Shafto, before Lord Thurlow, February 
1786, 2 P. Will. 664, n. 1. 


1779. 
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1779, G agreed to raiſe the intereſt to 5 
per cent. and by deed covenanted with the 
mortgagees, that the eſtate ſhould remain a 
ſecurity for the 5000l. with intereſt at 5 per 
cent. and that he, his executors, &c.. would 
pay ſuch intereſt for the ſame. In January, 
1782, G & died, the intereſt on the mortgage 
being in arrear for about 10 months; and the 
bill was brought (amongſt other things) to 
have the 5oool. and intereſt paid out of the 
perſonal eſtate of G S, or at leaſt the arrear of 
intereſt- due at his death, and the additional 
1 per cent. charged by the deed of 1779; 
but the Lord Chancellor was clearly of opi- 
nion, that the perſonal eſtate ought not to 
diſcharge the mortgage, the land being the 
primary fund. His Lordſhip alſo thought that 
the intereſt muſt follow the principal, and that 
the contract for the additional intereſt, turn- 


ing upon the ſame ſubject, muſt be in the 
nature of a real charge. 


And where M D (d), by will of 15th of 
January, 1746, deviſed eſtates to truſtees for 
a term of 500 years, to raiſe money for pay- 
ment of his debts and legacies, in aid of his 


(4) Baſſet v. Percival, 21ſt July, 1786. Note (a) 2 P. 
Will. 665. 


3 perſonal 
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perſonal eſtate; and ſubje& to the term, he 
deviſed the eſtate in ſtri& ſettlement with the 
ultimate hmitation to his own right heirs, and 
he gave the reſidue of his perſonal eſtate to 
his executrix C P. The executrix applied the 
perſonal eſtate in payment of ſome of his debts, - 
and all the legacies, except a legacy to herſelf 
of 1000l. and then died; whilſt the limitations 
in ſtrict ſettlement ſubſiſted, and after the 
death of C P, her repreſentative filed a bill 
to have a debt due to C P, and her legacy, 
raiſed ; and the only perſon then entitled under 
the limitation in ſtrict ſettlement dying, pend- 
ing the ſuit, by which event the ultimate limi- 
tation to the teſtator's right heirs took place, a 
ſupplemental bill was filed againſt M D and 
M D P, the co-heirs of the teſtator. To ſtop 
this ſuit, the co-heirs liquidated the demands 
of the repreſentative of C P, at 207o0l. and 
gave their joint and ſeveral bond for that ſum; 
this demand was afterwards aſſigned to A B, 
who alſo bought in debts to the amount of 
32701, remaining due from the teſtator M D, 
and the co-heirs gave another joint and ſeveral 
bond to 4 B, for this ſum alſo ; ſo that 4 B 
became the ſole creditor on the eſtate, HM D 
being dead, and a bill being filed by 4 B for . 
payment of theſe ſums of money, the queſtion 

was 
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was, whether a moiety thereof ſhould be raiſed 
in the firſt place out of the perſonal eſtate of 
M D, or out of the real? And his Honor was 
of opinion, that the real eſtate was the original 
debtor, and ought to bear the burthen. 


Again, where 4 and B his wife, were ſeiſed 
of certain eſtates for their lives, with remainder 
to their eldeſt ſon C, in fee (e). By indentures 
of the 4th December, 1758, in conſideration of 
200 l. ſtated to have been paid A, B, and 5 
they mortgaged part of the premiſes to D, for 
1000 years, and ſubject to that mortgage con- 
veyed the ſame to ſuch uſes as C ſhould ap- 
point ; remainder to 4 for life, remainder to C 
in fee. A fine was levied, and 4 and C cove- 
nanted for payment of the mortgage money. 
In fact, the money was borrowed and applied 
for the benefit of C only. The mortgagee aſ- 
ſigned to E, and he, in 1763, aſſigned to F, 
in which tranſaction all the parties again joined, 
and 100 l. more was advanced, and A and C 
again covenanted for payment of the money. 
By deed of the 23d of February, 1767, recit- 
ing that the money had really been borrowed 
for the benefit of C, that he had covenanted 


(e) Woods v. Huntingford, 3 Vez. Jun. 128. 
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with his father and mother to indemnify their 
life eſtates from theſe ſeveral mortgages, that no 
intereſt had been paid for the ſaid 100 l. by the 
ſaid C, or K the truſtee, but all intereſt ac- 
crued from the mortgage to F was ſtill in 
arrear, and that C being defirous to be diſ- 
charged as well from the payment of the prin- 


cipal ſym of Zool. as the arrear of intereſt, and 
all that ſhould grow due, which arrear and 


growing intereſt, he apprehended, would with 
the principal ſum before the death of A and B, 
or before the ſaid C ſhould come into poſſeſſion 
of .the mortgaged premiſes, amount to the 
value of the fee-ſimple thereof, had applied to 
A to take upon himſelf the payment of the 
ſame, and to fave harmleſs him, C; and that 
in conſideration thereof, he would. convey and 
affure all his right, title, and intereſt in the 
premiſes to A and his heirs; the ſaid eſtates 
were conveyed with all the uſual covenants from 
C, for further aſſurance and indemnity, and K 
the truſtee was directed to ſtand ſeiſed to the 
uſe of 4, who covenanted to pay all the arrears 
due on the mortgage. A afterwards borrowed a 
farther ſum, of 491. from F, and made a new 
mortgage to him for the whole 340l. 


Upon theſe facts, the queſtion was, between 
the 


i 
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the heir and the younger children, whether the 


mortgaged premiſes were to be 2— by 
the perſonal eſtate of A. 


His Honour ſaid, this was one of the moſt 
doubtful queſtions he had ever had to determine. 
The inference he drew from theſe tranſactions 
was different from that Lord Thurlow drew 
from the tranſactions in Tweddell v. Tweddell, 
J, for he was of opinion, that what had been 
done here was ſufficient to make this the per- 
ſonal eſtate: of the vendee ; and he had taken 
great pains 1n order to ſhew that his determi- 
nation did not in any degree contradict the 
principle there eſtabliſhed. He ſhould ſtate 
the grounds upon which he thought this caſe 
differed from that. It might be ſaid they were 
nice; but they were the only grounds that 
could exiſt, unleſs you lay down at once, that 
- the debt never can be made the perſonal debt 
of the vendee, unleſs by his expreſsly declaring 
that it ſhall be his perſonal debt. It came to 
this point only, whether by acts it may not be 
necefſarily inferred, that he meant to make it a 
debt of his own. Troeddell v. Tweddell had 
many expreſſions in it which fo fully governed 


(f!) Supra, 
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his opinion, that he could not wholly omit them. 

Lord Thurlow began by ſtating, that in the 

firſt place it was abſolutely neceſſary the execu- 

tor ſhould be liable at law ; for if not, it was 

impoſſible there could be any equity in the 

heir to call upon him to pay out of the perſonal 
eſtate, when he would not be hable to pay at 
law. But though he might be liable at law, it did 

by no means follow, that he ſhould be equally 

liable in equity, where both the perſonal and 
real eſtate deſcending upon the ſame perſon, 
were liable to the debt. In the known caſe of 

an obligation, binding both the heir and the 
executor, the heir had a right to call for exone- 
ration out of the perſonal eſtate, which muſt be 
Arſt applied. When by the original contract, 
the perſonal eſtate was the original debtor, and 

the real only a collateral. ſecurity, it was much 
ſtronger in fayour of the heir. Then this caſe 

had ariſen. A man made a contract, pledging 
both his real and perſonal eſtate ; the latter by 

a general obligation; part or the whole of his 
Teal eſtate as a ſpecific pledge, by way of mort- 
page. The eſtate deſcended upon his fon as heir 
at law. The perſonal eſtate went to the execu- 
tor; and the queſtion was, who paid the debt? 
It was a mixed debt of the father, but the 

ſon's only as owner of the collateral pledge, and 

. 8 he 
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he had a right to call upon the perſonal eſtate. 
Therefore if a perſon ſucceeding to an eſtate of 
that kind, had done no a& to adopt the debt 
and make it his perſonal debt, his perſonal 
eſtate was not liable; but if by his act, he had 
put himſelf ſo far in the place of his anceſtor as 
to make the debt his own, that was underſtood 
to be the ſame as if he was the original mort- 
gagor: but the Court had been extremely 
anxious not to make that inference, unleſs 
where it was perfectly clear and obvious; there- 
fore, though the mortgagee preſſing for his 
money, the heir was obliged to have a transfer 
of the mortgage, and, as every one knew, no 
aſſignee would take it without ſome perſonal 
covenant, upon that tranſaction he executed a 
bond to the new mortgagee ; if he did it only 
for that purpoſe, not meaning to make himſelf 
more liable, it had been determined not to 
make it the perſonal eſtate of the party whoſe 
original debt it was. It had been attempted to 
prove that what 4 had done came to that caſe, 
and that he joined only for that purpoſe. Moſt 
of the caſes were of that kind; Tweddell and 
Tweddell was of a different nature (g). That was 
not the caſe of a mortgaged eſtate deſcending 


(2 fre. 
323 upon 
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upon the heir; but it was the purchaſe of an 
eſtate ſubject to a mortgage. There was no 
communication with the mortgagee ; but upon 
the ſale, there was a mere covenant of indem- 
nity againſt the mortgage by the vendee. That 
is ſtrongly relied on by Lord Thurlow. In 
commenting on Tiweddell v. Ttoeddell, he does 
not ſeem to diſapprove the caſe of Parſons v. 
Freeman (n); but ſeems to agree with Lord 
Hardwicke's reaſoning, and recognizes the 
principle, as far as it can be taken from the 
ſhort note in Ambler. He intimates his doubt 
of Lord Rochford v. Belvidere, upon which 
therefore I ſhall not rely, as there are many 
difficulties occurring againſt that judgment, 
though by ſo high an authority. Tweddell v. 
"Tweddell amounts only to this, that where a 
man buys ſubje& to a mortgage, and has no 
connection or contract or communication with 
the mortgagee, and does no other act to ſhew 
an intention to transfer that debt from the 
eſtate to himſelf, as between his heir and exe- 
cutor ; but merely that which he muſt do, if 
he pays a leſs price in conſequence of that 
mortgage, that is, indemnifies the vendor 
againſt it, he does not by that a& take the debt 
upon himſelf perſonally. 


(b) Supra. 


* 
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It remained (his Honour ſaid) to conſider 
whether in this determination, he did infringe 
upon that principle. He ſhould be extremely 
ſorry to do ſo, and had taken ſo much time in 

order to be ſure he did not. It was very un- 
pleaſant for a Judge, where an inference was to 
be drawn from equiyocal acts; and the facts 
upon which the decifion turned, were diſtin- 
guiſhed by ſuch nice lines. This was a fale of 
the eſtate by C' to 4, who took upon himſelf 
the payment of this money, to which before he 
was liable at law, and C both at law and in 
equity. The queſtion was, whether that tranſ- 
action and the ſubſequent loan of 40/7. and new 
mortgage by A acting as owner, did not make 
that debt his own? He could not colle& that 
Lord Thurlow ſaid, a man never could make a 
debt his own without an expreſs declaration ; 
and no caſe ſhort of that could have that effect, 
if this was not ſufficient. His Honour was of 
opinion, that under all theſe circumſtances 4 
had clearly adopted the debt and made it his own, 
though primarily the debt of his ſon in equity, 
and of himſelf and his fon, at law. The tranſ- 
action in 1767, and the ſubſequent one with 
F, (hewed he meant to put himſelf in his ſon's 
place, who had therefore a right to be exone- 
rated out of his perſonal eſtate. | 
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I ſhall finiſh my obſervations on this ſubje& 
with obſerving, that, upon a full inveſtigation 
of this doctrine, it ſeems to warrant a conclu- 
fion, that in all queſtions of this nature, parol 
evidence is admiſſible as to the quantum of the 
debts, and the amount of the perſonal eſtate, 
and, ſo far as affects the perſonal eſtate, as to 
the declaration of the teſtator in that reſpect; 
for it appears plainly, that the throwing incum- 
brances upon the perſonal eſtate, though ex- 
preſsly charged upon the real eſtate, is an equity 
adopted in conformity to the principles of the 
common law, which favoured the terre-tenant. 
And an equity may in all caſes be rebutted by 
parol evidence; for in ſuch caſes the evidence 
is not adduced in contradiction to the written 


inſtrument, but in ſupport and affirmation of 


it, according to its legal operation. 


Lord Talbot appears to have been clearly 
of opinion, that ſuch evidence may, in ſuch 
caſes, be gone into, in order to aſcertain the 
quantum of the debts, and the amount of the 


| perſonal eſtate, from thence to decide on the 


intention of the teſtator, with reſpect to diſ- 
charging the perſonal fund ; for his Lordſhip 
obſerved, in the caſe of Stapleton and Colville (i), 


(i) Supr 
< that 
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that © what the quantum of the debts, or the 
amount of the perſonal eſtate was at the teſta- 
tor's death, did not appear, if it did, it would 
give a great light into the matter.“ 


Lord Keeper Henley, indeed, in the caſe of 
Stephenſon and Heathcote, expreſsly ſaid, no 
examination could be had. But it is clear 
from his Lordſhip's obſervations, that he did 
not advert to the principle upon which Lord 
Talbot was of a different opinion, and which is 
ſupported by innumerable inſtances at law and 
in equity. The Lord Keeper obſerved, upon 
the caſe of Stephenſon and Heathcote, that the 
intent of the teſtator was to be collected from 
the words of the will, and from no circum- 
ſtances out of it, and that upon general prin- 
ciples and rules, eſtabliſhed in the caſes, the 
Court could not go into the teſtator's circum- 
ſtances, as it would eſtabliſh a rule not to be 
[adhered to. Lord Talbot would not have de- 
nied this doctrine, had the equitable inference 
on the deviſe then in queſtion been conform- 
able to the expreſs language of the will ; but 
that not being the caſe, the real eſtate being 


expreſsly charged with his debts by the will, 
and the perſonal eſtate being only ſubjeted 
thereto, by concluſion of equity, in expreſs 


contra; 
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contradiction to the language of the inſtrument, 
another principle, equally operative . as that 
ſtated by Lord Henley, intervened, viz. that 
any evidence which tends to ſhew that the in- 
tention 1s conformable to, and in corroboration 
of, the letter of the inſtrument, is admiſſible, 
and ought to be received. 


And Lady Gaynsborough's caſe appears to 
me to be fully in point as to the admifſibility of 
parol evidence in ſuch caſes of the teſtator's 
declarations, reſpecting his perſonal eſtate and 
debts. 


— — 
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There Lord Gaynsborough deviſed ſeveral 

| legacies (), and charged them upon his Rut- 
land/hire eſtate, and likewiſe charged his lands 
with the payment of his debts, and made his 
Lady executrix ; but did not deviſe to her all 
his perſonal eſtate in expreſs words ; but it was 
in proof, that he declared that his Lady ſhould 
have his perſonal eſtate, by five witneſſes of 
reputation, and that my Lord found fault with 
the will after it was writ, becauſe the perſonal 
eſtate was not given to her, and that the perſon 
who writ the will, told him, that being made 
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(1) Lady Gaynſborough's Caſe, 2 Freem. 188, 247. 
Se. hm 252, 253. 
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executrix, ſhe had it by law, without any ex- 
preſs gift. And it was held by the Lords 
Commiſſioners unanimouſly, that the Lady 
ought to have the perſonal eſtate, exempt from 
debts and legacies ; becauſe the written will 
charged all debts and legacies upon the lands, 
for there were ſeven legacies given, and in every 
paragraph the concluſion was, to be paid out of 
his lands ; and although parol proofs could not 
be admitted in contradiction of the will, yet, 
when they went only in confirmation and cor- 
roboration of what appeared to be the teſtator's 
intent by his written will, there they might be 
made ule of to fortify it. And it was decreed, 
that the lands ſhould ſtand charged with the 
legacies, and in caſe my Lady was ſued for any 
of the debts, ſhe was to be reimburſed out of 
the lands. | 


Upon this principle of the evidence being 
in affirmance of the law on the written inſtru- 
ment (I), the Court declared, in the caſe of 
Crompton and North, where the teſtatrix de- 
viſed her lands to NM, to ſell and diſpoſe of for 
payment of debts, and the heir brought his 
bill, inſiſting, that as to the ſurplus after debts 
paid, it belonged to him by a reſulting truſt be- 


(1) Vid. 2 Vern. 253, 284. , 
ing 
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ing not diſpoſed of by the will; that the eſtate 
in law being veſted in the deviſee, he ſhould 
have been admitted to his proof of the teſta- 
trix's parol declaration, that ſhe intended the 


ſurplus for the deviſee, if it had been wanting 
and neceflary. 


CAP. 


CAP. XIX. 


OF THE PAYMENT OF INTEREST OF MONEY 
LENT ON MORTGAGE, &c. 


By the 12 Ann. ft. 2. c. 16, ſec. 1. all bonds 
and aſſurances for the payment of any principal 
money, to be lent upon uſury, whereupon there 
ſhall be reſerved, or taken, above five pounds 


in the hundred for a year, are declared utterly 
void, 


Upon this clauſe of the ſtatute, not only 
mortgages, where more than 5 per cent. is re- 
ſerved, will be void, but alſo mortgages, drawn 


only for 5 per cent. if the mortgagee takes 
above that ſum (a). 


(a) 3 Atk, 154. 


It 
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It is ſaid to have been held by Lord Hard- 
wicke (b), that if a contract were made in Eng- 
land for a mortgage of a plantation in the Ne. 
Indies, no more than legal intereſt might be 
paid; and that a covenant, in ſuch mortgage, 
for payment of 8 per cent. intereſt, would be 
within the ſtatute of uſury, notwithſtanding 
this were the rate of intereſt where the lands lay. 


But now this point is ſettled, by the 14 Geo. 
3. c. 79, J. 2, whereby it is enacted, That 
« none of his Majeſty's ſubjects, in Great- 
e Britain, ſhall be ſubje& or liable to any of 
« the penalties or forfeitures inflicted by the 12 
« Ann. by receiving, or taking intereſt for, any 
« ſum or ſums of money, really and bond fide 
ent on any mortgage, &c: of lands in Treland, 
or in the colonies or plantations in the Weft- 
« Tydies, the ſecurities for which are made and 
« executed in Great-Britain, ſo as the intereſt, 
ſo to be received or taken, do not exceed the 
rate of ſix pounds for one hundred pounds 
« for a year.” 


But it ſeems that this ſtatute, being an en- 
abling act, extends only to the particular caſes 
therein mentioned, and does not reach any 


() Stapleton v. Conway, 3 Atk. 727. 1 Vez. 428. 
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others. Now it enacts, that mortgages and 
other ſecurities, reſpecting lands in Ireland and 
the Ve- Indies, reſerving intereſt allowed in 
thoſe countries, ſhall be valid, though executed 
in England; but does not mention perſonal 
contracts; if ſo, a bond taken together with 
ſuch mortgage, reſerving greater intereſt than 
is allowed by the laws of this country, will, it 
ſhould ſeem, be void as u/urious. 


No caſe has, as yet, been decided on this 
queſtion, 1n relation to a mortgage; but where 
a bond was given in England for 2800. with 
a condition (c), which, after reciting an agree- 
ment made in June, 1769, between A and B 
for the purchaſe of an eſtate in &. Chriftopher”'s, 
by the former of the latter for 1 800l. and that 
it was agreed, at the making of that contract, 
and it was part of the terms thereof, that 
1400!. part of it, ſhould remain ſecured by a 
joint bond of 4, and another perſon, to be in 
that behalf appointed, and who was reſident 
in England; in conſequence of which, he, 
together with H, became bound to B for the 
1400l. with intereſt at 6“. per cent. and alſo re- 
citing that it had been ſince propoſed and agreed 
between A and D B, ſon of B, then deceaſed, 


(e) Dewar v. Span, 3 Term Rep. 425. 
I „ dot 
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that the former bond ſhould be cancelled, and 
a new bond given for the 1400l. with intereſt 
at 61, per cent. agreeable to the original con- 
tract) was, that, on payment of 1400. by 4 
or , the co-obligor and defendant, with intereſt 
at 61. per cent. &c. the bond ſhould be void; 
on a plea to an action brought thereupon, that 
after the 29th of September, 1714, and after 
the death of D B's father, and before the mak- 
ing of this bond, it was, corruptly and againſt 
the form of the ſtatute, agreed between D B 
and A, that the bond ſo entered into by A and 
H ſhould be cancelled, and that D B ſhould 
forbear and give farther time of payment of the 
ſur of 1400/. until the 25th. of June, 1788, 
and ſhould for ſuch his forbearance be paid 
intereſt on the 14007. in the mean time, after 
the rate of 61. for every 100. by the year; and 
that for ſecuring the payment as well of the 
1400l. as the intereſt, &c. this bond was given; 
with an averment that the former bond was 
given up to be cancelled by means, &c. the 
preſent bond was void; it was held by the 
Court of King's Bench, unanimouſly, to by 
void on the ground of uſury. 


But the ſtatute of Queen Anne has no re- 
troſpect to contracts made previous thereto; for 
they 
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they may carry intereſt according to the intereſt 


allowed on agreements, at the time the debt 
was contracted {d). 


A diſtinction is made in Chancery between 
an agreement (e), that the intereſt ſhall be 
raiſed if not punctually paid, and for abatement 
thereof upon punctual payment. For, in the 
former caſe, it is conſidered as a penalty, againſt 
which the courts of equity will relieve; but 
in the latter, as a condition, which muſt be 
ſtrictly adhered to; in which caſe, the debtor 
cannot have relief, in equity, after the day of 
payment elapied; becauſe the abatement is to 
be upon a condition, which is not performed (//. 


Thus (g), where (before the reduction of in- 
tereſt to 5 per cent.) a mortgagee lent money 
at 6 per cent. but agreed in the deed, that, if 
the money was paid within three months after it 
became due, he would accept of 5 per cent. 


(4) Walker v. Penry, 2 Vern. 42. 78. 145. Sc. 1 Eq. 
Ca. Abr. 288. Sc. cont. Pre. Ch. 50. | 

(e) 3 Burrows, 1374, 1375. 

This diſtinction holds in all caſes of compoſitions, 
&c. if money not paid at the day, equity will not relieve. 
3 Atk. 585. 


(8) Jory v. Cox, Pre. Ch. 160. Barnard 481. Nichols 
v. Maynard, 3 Atk. Rep. 520. 


3Q The 
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The mortgagor not paying the money within 
the time, the queſtion was, whether he ſhould 
pay 5. or 61. per cent? And it was held by the 
Court, that intereſt muſt be paid at fix per cent.; 
for though relief was given againſt unreaſonable 
penalties, yet this was not ſo, for the mortgagee 
might-have refuſed to lend his money under 
6 per cent. 


But where (I), on a bill to forecloſe a mort- 


gage, the intereſt, by the deed, was to be 5 


per cent. per ann. payable half yearly, and if 
not paid by the ſpace of two months after the 
time of payment, then to be raiſed to 5. 10s, 
per cent. per ann. for increaſe of intereſt. The 
intereſt being run greatly in arrear, the queſtion 
was, after what rate it ſhould be computed on 
redemption of the mortgage? And it was de- 
creed to be computed at the rate of 5 per cent. 
per ann. only: for, where the intereſt was to 
be increaſed, if not paid at the day, that was 
but in the nature of a penalty, and relievable in 
equity. 


- But it ſeems, that if there be a covenant for 
payment of the additional 1 per cent, the Court 
will not relieve againſt it. 


00 Shrode v. Parker, 2 Vern. 316. Holles v. Wyſe, 


2 Vern, 289. Nichols v. Maynard, 3 Atk. 520. 


Thus, 
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Thus (i), where money was lent on mortgage 
at 5 per cent. and the mortgagor covenanted to 
pay 6 per cent. if he made default in payment 
of intereſt for the ſpace of ſixty days, after the 
time of payment; the Court decreed, that, 
from default made, the mortgagor ſhould pay 
6 per cent. (x); for that this covenant was the 
agreement of the parties, and not to be relieved 
againſt as a penalty. Auære, if ſuch covenant 
muſt not be in a ſeparate deed, though I ſhould 
think that would make no difference. 


And, if an indulgence be given by the mort- 
gagee, ſuch agreement will be good to raiſe the 
intereſt, upon the ground of forbearance (1); 
ſuch additional intereſt not being conſidered, 
in that caſe, as a penalty, but as a liquidated 
ſatisfaction fixed and agreed upon by the parties. 
So, where a mortgage was given, in Treland, 
to truſtees, by way of ſecuring debts to credi- 
tors, and no money actually paſſed, but the 
ſum nominally lent was to be paid by inſtal- 
ments; an agreement that the intereſt of thoſe 
ſums ſhould riſe, on non-payment, at the tine 


(i) Marquis of Halifax v. Higgens, 2 Vern. 124. 
(4) Pre. Ch. 161. Vid. Howard v. Harris, ſupra. 
(!) Burton, et al. v. Slattery, 3 Brown's Parl. Ca. 68. 
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appointed, or within three weeks after, from 5 
to 8 per cent. was held good, upon an appeal 
to the Houſe of Lords, 


And, in a ſimilar caſe (n), where a long arrear 
of. intereſt had accrued, and the mortgagee 
had ſent an account thereof to the mortgagor, 
who returned an anſwer, admitting the account, 
defiring forbearance, and promiſing to make 
ſatisfaction for the ſame. Lord Chancellor 
Parker allowed the additional 1 per cent. re- 
ſerved, as a ſatisfaction; ſaying, that though 
the proviſo, obliging the party to pay 6 per 
cent. was generally looked upon as a penalty, 
and in terrorem, and therefore to be relieved 
againſt, if only a very ſhort lapſe had happened; 
yet it might not be relievable againſt, in caſe of 
a long arrear of intereſt; and that if no reſer- 
vation of 6 per cent. had been made, and a 
great arrear of intereſt had incurred, the Court, 
on ſuch a promile, in writing, to make a fatis- 
faction for forbearance, would have given the 
mortgagee ſome allowance in that reſpect. 

We muſt obſerve, in this caſe, that the 
mortgagee had, originally, made himſelf judge 
what recompence he ſhould have, in cale the 


(%) Brown v. Barkham, %a. 988. 
agree · 


MONEY LENT ON MORTGAGE, &C, 965 


agreement for payment of intereſt was not per- 
formed, and the mortgagor had acquieſced 
therein; and therefore there would have been 
no equity in the Court interfering to alter it. 


It is a rule and courſe of the Court of Chan- 
cery, on reference to a Maſter, to ſtate an 
account upon a mortgage (), that all money 
paid as ſurety, ſhall be reckoned as principal 
money from the time of payment, and intereſt 
allowed thereupon accordingly. 


So, likewiſe, the practice is (o), that if the 
mortgagee aſſign the mortgage, with the con- 
currence of the mortgagor, all money, really 
paid by the aſſignee, that was due to the mort- 
gagee, ſhall be conſidered principal, and that 
the aſſignee ſhall have intereſt upon the intereſt 
then due, and. paid by him, as well as upon 
the principal originally lent. 


But it is otherwiſe (y), if the aſſignee hath not 
paid the money, and the aſſignment be only 


(n=) Morley v. Elwis, 2 Keb. 376. 

(e) Smith v. Pemberton, 1 Ch. Ca. 67, 68. 7374. 258. 
1 Vern. 169. 2 Vern, 135. Bacon Abr. 658. 

(2) 1 Ch. Ca. 68. 1 Eq. Ca. Abr. 329. 1. 


3Q 3 cColourable, 
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colourable, in order to load the mortgagor with 
compound intereſt. 


The account between the mortgagee and 
aſhgnee will not conclude the mortgagor, where 
the latter is not party or privy to the aſſign- 
ment (9). 


Thus where (7), upon the aſſignment of a 
mortgage, the debt was ſtated between the 
aſſignee, the mortgagee, and ſome of the co- 
heirs that were looked upon to have a right to 
the redemption; it was inſiſted, that this ought 
to conclude the plaintiff, who claimed as deviſee 
under the will of the mortgagor, as a ſtated 
account: but he being no party thereto, that 
was over-ruled by the Court. 


Another caſe (s), illuſtrative of the practice 
as to the inconcluſiveneſs of the account between 
the mortgagee and aſſignee on the mortgagor, 
occurred lately. The ſubſtance of the caſe was 
ſtated in the judgment which was given by 


(r) Earl of Macclecheld v. Fitton, 1 Vern. 168. 4. 7 


974. 1 Chan. Ca. 68. 
(s) Matthews v. Walwyn, Shepheard, and Co. Lin- 
coln's-Inn Hall, Aug. 6, 1798. 
| 1 Lord 
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Lord Loughborough, Chancellor, with which I 
have been favoured. His Lordſhip ſaid, © the 
queſtion was, whether the aſſignee of a mortgage 
had a right to be paid according to the ſum 
appearing due on that mortgage, whatever 
might have been the ſtate of accounts between 
the mortgagor and mortgagee. The circum- 
ſtances of the caſe had nothing in them ſo par- 
ticular as to vary the general queſtion. M had 
created a mortgage on his eſtate, on which & 
had advanced ſome money as being his attorney. 
The purpoſe of creating that mortgage was, 
that money might be raiſed for the uſe of M. 
The ſum that was actually paid by & to M did 
not go to the whole extent of it, becauſe by 
ſubſequent dealings, that ſum which was ac- 
tually paid by S to M, was in fact reduced, 
S ought not to have made any uſe of that mort- 
gape, but to have raiſed money on it for the 
uſe of M. But & thought fit to make an aſ- 
ſignment of this mortgage, and the aſſignees 
of the mortgage claimed to hold it to the fall 
extent of the ſum appearing due on the face 
of the mortgage deed.” When thjs caſe was 
agitated before his Lordſhip, a caſe was referred 
to, in which it was ſuppoſed my Lord Thurlow 
had entertained, not decided, but it was inti- 
mated that he entertained an idea, that if a 


3Q 4 mort- 
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mortgagor had permitted the mortgage deeds, 
without any indorſement, to be in the poflef- 
ſion of the mortgagec, an aſſignee taking under 
that mortgagee, might have a right to hold the 
mortgage to the whole extent of the fum ap- 
pearing due ori it againſt the mortgagor. It 
was alſo ſtated, that in practice it was ſuppoſed 
that perſons dealing in ſuch fecurities were bound. 
to know the mortgagor, though that in ſome 
caſes might be difficult; and that' the aſſignee 
of a mortgage was bound to ſettle accounts, 
as the perſon would have been from whom he 
took the aſſignment. 


I thought it material to get ſuch informa- 
tion, as one can, in inquiries of this kind, with 
reſpect to the practice; and I believe the gene- 
ral reſult is this, that perſons moſt converſant in 
conveyancing hold, that it is extremely unfit, 
and very raſh, and a very indifferent ſecurity, to 
take an aſſignment of a mortgage without the 
privity of the mortgagor, from whom he might 
learn the ſum really due on it. In fact the 
aſſignments of mortgages are ſometimes made 
without calling on the mortgagor, but in theſe 
caſes the aſſignments are taken as the beſt ſe- 
curity a man can get for a debt not very well 
ſecured, or in the courſe of tranſactions for 


raiſirg 
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raiſing money on ſuch ſlender ſecurities as they 
can find it. But I underſtand, among convey- 
ancers, no gentleman of eftabliſhed practice 
would recommend to take as a title, and as a 
good title, the aſſignment of a mortgage, with- 
out making the mortgagor a party privy to that 
aſſignment, and without being ſatisfied from 
him of the money that is really due on the 
mortgage. With reſpe& to a caſe that was 
quoted, I believe, from the circumſtances, of the 
firſt order, there might be ſome doubt expreſſed 
at the time on the point. The name of the 
caſe to which I allude is Lun and others, aſ- 
ſignees of Lodge, a bankrupt, v. St. John and 
{ome other parties. L granted a mortgage to 
P, who made an aſſignment of it to &. John, 
for a ſum leſs in fa& than the money appearing 
to be due on the mortgage. The caſe as ſtated 
was this. L made a mortgage to P for 2000l. 
P being indebted to Sr. John in the ſum of 
1100l. aſſigned the mortgage to him by an in- 
dorſement, ſtamped and ſigned, but not ſealed, 
as a further ſecurity: for the repayment of the 
principal ſum of 1 1001. Afterwards L and Þ 
both became bankrupts, and L's aſſignees filed 
a bill to open the account alledging error, and 
inſiſting that nothing was due. It was objected 
that the plaintiffs muſt redeem Sf. John, who 

5 1 had 
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had nothing to do with the accounts between 
Land P, but was a fair aſſignee without notice 
of any tranſactions or accounts between L and 
P. The Chancellor (Lord Thurlow), referred 
the account to the Maſter, and gave him ſpe- 
cial directions to ſay what was due at the time 
of the mortgage, and alſo what was due on that 
mortgage at the time of the aſſignment, and 
what remained due on it; ſaving the point, how 
far St. John ſhould be affected, till after the 
Maſter made that ſpecial report. It came on 
afterwards, on the Maſter's report, before the 
Loxds Commiſſioners, and the Maſter having 
reported that P was indebted to L in the ſum 
of 7oool. the order that was made by the Court 
declared, that the aſſignment dated, &c. made 
by P to St. John, was to be deemed null and 
void againſt the eſtate of L the bankrupt; that 
the aſſignment was to be delivered up to the 
aſſignees of L to be cancelled; that St. John 
alſo was to deliver up to the plaintiffs all deeds, 

papers and writings, that came to their hands, 
or were within their power relating to the eſtate; 
and that S. John ſhould re- convey to the plain- 
tiffs, the aſſignees of L. Therefore the final 
reſult of that caſe was, that nothing was due 
on the original mortgage, and that the two 
aſſignees of that mortgage took no benefit from 
\ It. 
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it. The account was ſettled on the foot of the 
original mortgage, and the eſtate was re-con- 
veyed. So far the determination of this caſe 
is a direct authority for M. 


© The caſes that have been decided, and 
long decided too, bear very much on this caſe. 
In Vernon, and the Precedents in Chancery, 
the caſe is now perfectly ſettled, that, as be- 
tween mortgagee, and any perſon claiming un- 
der him, without the privity of the mortgagor, 
you cannot ſettle the accounts. Yet if the 
mortgagee has been in poſſeſſion, and the aſ- 
ſignee has been in poſſeſſion, the aſſignee is 
bound to ſettle the accounts of rents andypro- 
fits with the mortgagee. 


On conſidering a little the general principle 
on which this court acts, with regard to mort- 
gages, I do not feel any difficulty in deciding | 
this point, Tt is true, a mortgage may be con- 
ſidered as the conveyance of a legal term; but 
then it muſt be apparent on the face of the 
title, that it is not an abſolute conveyance of 
a term, but the conveyance of a term, or of 
the inheritance of the eſtate, as a ſecurity for a 
debt; and that the real tranſaction. is. an affign- 
ment for a debt from 4 to B, that debt being 

collaterally 


972 OF THE, PAYMENT OF INTEREST OP 


collaterally ſecured -by a charge on the real 
eſtate. On this principle, therefore, it is ob- 
vious, if an action was brought on the bond, 
in the name of the mortgagee, the mortgagor 
would pay no more than the ſum found due on 
the bond; or in covenant, brought in the 
name of the covenantee, the accounts muſt be 
ſettled in that action, according to the amount 
of the principal money and intereſt. There 


ſeems to be no reaſon in this Court, why the 


condition of the aſſignee of a mortgage ſhould 
be better than it is at law, to recover that, 
which was transferred to him by the aſſign- 
ment (1). 


The principle firſt laid down by Lord Lough- 
borough, 1n the caſe of Matthews v. Shepheard, 
that the real tranſaction in the transfer of a 
mortgage, amounts merely to an * of 


(i) Note, The Lord mates, after 1 his 
judgment in this caſe, ſaid, I was referred by a note to 
a book, which I am not acquainted with, nor am I ac- 
quainted with its character. Powell, on Mortgages. It is 


ſaid, that in page 223 and 277, he treats this point as 


clear.” Mr. Solicitor General. ſaid, « Mr. Powell is a 
gentleman of conſiderable practice. ” The Author thinks 


it neceſſary te inſert this note, the obſervation having 


been gre/5ly 199% r am in _—_ this caſe, in ſeveral 


oy papers, E | 
2 a debt, 


* — my 
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a debt, collaterally ſecured by a charge on the 
real eſtate, being admitted, the concluſion 
his Lordſhip' drew, on general reaſoning, wall 
be found to follow, as a neceflary conſequence, 
in a Court of Equity; for, taking the mort- 
gage as a debt, if it be not on a negociable 
contract, it is merely a cho/e in action, for 
which the aſſignee has no remedy at law, or 
right to ſue in his own name, and has only an 
equitable remedy, which fails when the debtor 
has a legal diſcharge, as a releaſe upon payment 
of the money, or any part of it. 


But if the debt were on a negociable ſe-. 
curity, as a bill of exchange (), and the mort- 
gagee, after payment of a part of it by the 
mortgagor, actually negociated the note for 
value, the indorſee or aſſignee would, it ſeems, 
in all events, be entitled to have his money 
from the mortgagor, on liquidating the ac- 
count, although he had paid it before; becauſe 
the indorſee or aſſignee has a legal right to the 
note, and a legal remedy at law, which a Court 
of Equity ought not to take away from him, 
but to allow him the benefit of on the ac- 
count. 


(z) Collaterally ſecured by a mortgage. 
And 
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And here (z) we muſt particularly remark, 
that generally an aſſignment, to give title to 
intereſt on intereſt, muſt be made with the 
concurrence of the mortgagor ; for where it is 
aſſigned without his aſſent, the aſſignee muſt 
take it only upon the ſame terms with the 
aſſignor. | 


Thus //), where the bill was to have the re- 
demption of a mortgage of the manors of B 
and 5, in the county of C, which mortgage 
had been aſſigned to F, one point was, whe- 
ther, there being great arrears due at the time 
of the aſſignment, which were paid by F, the 
money paid for intereſt, then in arrear, ſhould 
be reckoned principal as to him, and carry in- 
tereſt with it? And it was inſiſted for the 
mortgagor, that intereſt was never made prin- 
cipal, in ſuch caſe, unleſs the mortgagor had 
Joined in the aſſignment ; and the caſe of Por- 
ter and Hubbart (z) was cited, where, in a like 
caſe, it was decreed, that intereſt ſhould be 
reckoned principal; but the decree was reverſed 


(x) Aſhenhurſt v. James, 3 Atk. 271. Porter v. Hub- 
bart, 3 Rep. Ch. 78. Sc. Nelſon 150. 

(y) Earl of Macclesfield v. Fitton, 1 Vern. 168. Supra, 
966. 

(z) Porter v. Hubbart, 2 Ch. Rep. 86. 3 ibid. 78. 
WES in 
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in the Houſe of Lords; becauſe the executor 
of the mortgagor was no party. But the Lord 
Keeper faid, that precedent could not weigh 
much with him, he was of counſel therein, and 
it was hard in all its circumſtances. For al- 
though he thought it reaſonable, that the in- 
tereſt paid upon the aſſignment ſhould be 
reckoned principal, yet he would not now make 
a new precedent. However, his Lordſhip di- 
rected the defendant's counſel to ſearch for pre- 
cedents, and faid, that if they could find any 
one, he would follow it in this caſe; but no 
ſuch precedent could be found. 


This rule admits of diſtinctions in particular 
circumſtances. 


Thus (a), where creditors procure a decree 
for ſale of an eſtate before a Maſter, and one, 
by conſent of all parties entitled to the eſtate 
(being confirmed the beſt bidder by authority 
of the Court, all the incumbrancers agreeing 
he ſhall be purchaſer) takes an aſſignment of 
all incumbrances; in this caſe, he will be a cre- 
ditor- of the mortgagor for the whole ſum, as 
well what he paid for intereſt due, as for prin- 


(a) Aſhenhurſt v. James, 3 Atk, 271. Supra, 974+ 
cipal, 
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cipal, together with intereſt upon the intereſt, 
their conſent being the ſame thing, as if they 
had been made parties to the aſſignment. 


It is ſaid, that in Hilary vacation, a little 
before Eaſter term, in the 26th and 27th 
Car. 2 (b), the Lord Keeper declared it ſhould be 
the rule that a mortgagee, on his mortgage 
being forfeited, ſhould have intereſt for his 
intereſt, 


Thus (e), where a mortgage was made in 
June 1678, for 4501. principal money, payable 
at the end of five years, and intereſt in the 
mean time half-yearly ; and, about two months 
before the five years were expired, the mort- 
gagee (no intereſt having been paid) aſſigned 
the mortgage to the defendant in conſideration 
of 5601. being ſo much due for principal and 
intereſt ; the queſtion was, whether the intereſt 
then due ſhould carry intereſt ? It was objected, 
that the mortgagee ought not to have aſſigned 
until the five years were expired ; /ed non allo- 
catur, for the mortgage was forfeited long be- 
fore, by non-payment of the intereſt ; and the 


(4) 1 Ch. Ca. 258. 
(c) Gladman v. Henchman, 2 Vern. 135. Hill. 1690. 
560ʃ. 
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5601. was decreed to be paid, with intereſt, 
from the time of the aſſignment. 


But this rule, if ever made, ſeems to have 
been laid aſide ſoon afterwards; for, where 
G(d), in 1641, made a mortgage in fee of 
lands, worth about gol. per annum, to C, to 
ſecure 3ool.; in 1652, the mortgagee took 
poſſeſſion, and in 1660, deviſed the lands to 
A; in 1680 (which was five years after the 
rule above-mentioned is ſaid to have been 
made) the deviſee brought a bill to forecloſe. 
The wife of the mortgagor had recovered a third 
part, as dower, againſt the mortgagee, ſo that 
the profits did not anſwer the intereſt of the 
money, which was then 8 per cent. and there 
had been infancies on the plaintiff's part for 
ſeveral years. The Maſter of the Rolls de- 
creed the plaintiff to redeem, and pay 8 per 
cent. only, that being then legal intereſt ; and 
ſaid, that, though the profits were not ſuf- 
ficient to anſwer the intereſt, yet the arrears 
could not carry intereſt, although the coſts and 
charges muſt, 


A Maſter's report (e), computing intereſt, 


(4) Procter v. Cooper, Pre. Ch. 116. Trin. 1700. 
(e) Bacon v. Clerk, 1 P. Will. 478. Sc. Pre. Ch. 500, 
2 Eq. Ca. Abr. 5 30. 9. Creuſe v. Hunter, 2 Vez. Jun. 159. 


3 R makes 


* 
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i makes that intereſt principal, and to carry in- 
tereſt; for a report 1s as the judgment of the 
Court, and appoints a day for the payment, 
4 carrying on intereſt to that day; and the par- 
1 ties diſobedience to the Court, in not comply- 
[ ing with the time of payment, ought to ſubject 
him to intereſt. 


[| But the report 77 muſt be confirmed; for, 
where A, the defendant, inſiſted that 800. was 
owing to him, and, upon the Maſter's report, 
only 1801. appeared due; the Court ordered 
. intereſt for that ſum, from the time of con- 
1 firming the report abſolute, and not before ; 


| becauſe, until then, it was not any liquidated 
ſum. 


— 
* => 
— 


Where creditors are decreed to be paid ac- 
cording to their priority, if the eſtate is defi- 
cient, the principal only ſhall bear intereſt after 
the confirmation of the report g/. 


And although the report be confirmed, yet, 
if the ſuit be for a ſale, and not to forecloſe, 


(Cf) 1 P. Will. Rep. 453. 480. Kelly v. Lord Bellew, 1 
Brown's Parl. Ca. 202. ibid. 566. 2 Vez. Jun. 159. Moſely 


27. Attorney General at Relation Iſlington Overſeers et a”. 
1 P. Will. Rep. 376. 480. 2 Eq. Ca. Abr. 530. 
(z) Moſely 247. 1 Vez. 495. | 


intereſt 
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intereſt ſhall not carry intereſt, if there be 


other mortgagees, and bond creditors, parties 
thereto. 


Thus (A), where the plaintiff, a mortgagee, 
brought a bill, in conjunction with ſeveral bond 
creditors, againſt the heir at law of the mort- 
gagor, for a ſale of the mortgaged premiſes, 
and had a decree accordingly, with a direction 
to pay the mortgagee his principal and intereſt, 
in the firſt place the Matter made a report of a 
| ſtated ſum due, which was confirmed; the 
mortgagee then moved, that the Maſter might 
compute ſubiequent intereſt and coſts upon the 
ſum reported due. There was not near enough 
ariſing from the ſale, to pay the ſecond mort- 
gagee and the bond creditors. The reſt of the 
creditors and the mortgagor oppoſed this mo- 
tion, and endeavoured to ſhew a difference be- 
tween the preſent bill and a bill of forecloſure, 
inſiſting, that, in the latter, the Court dire&s 
the Maſter to allow ſubſequent intereſt upon 
the ſum reported due, becauſe it is a compen- 
ſation to the mortgagee for being kept out of 
his money, by the Court's allowing time to the 
mortgagor to redeem ; but that here a ſale was 
directed in the firſt inſtance, and the intereſt 


(b) Harris v. Harris, 3 Atk. 722. 
Ss © Vn of 
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of the other creditors was concerned ; there- 
fore, it would be hard to give intereſt upon in- 
tereſt in favour of one creditor, to the preju- 
dice of the reſt. And the Lord Chancellor 
allowed the diſtinction, ſaying, that it would 
be rather too much to give ſuch an advantage 
to the mortgagee over the reſt of the creditors, 
eſpecially as the mortgage carried 5 per cent. 
and propoſed to the counſel, that, from the 
time of the Maſter's report being confirmed, 
it ſhould carry only 4 per cent. in which the 
plaintiff acquieſced. 


Where the Court enlarges the time for a 
mortgagor (z), or a ſubſequent mortgagee, that 
15 a favour, for they would otherwiſe be fore- 
cloſed, and it is but juſt and reaſonable they 
ſhould pay for it, and that the firſt mortgagee 
ſhould be no loſer thereby ; therefore, if on a 
bill to forecloſe, principal, intereſt, and coſts, 
are lumped into one ſum by a Maſter ; if the 
mortgagor, on a puiſne mortgagee, pray longer 
time to redeem, they always pay intereſt for the 
whole ſum. 


It ſeems, in general, that an account (though 
before a Maſter) againſt an infant, on a bill to 
forecloſe, ſhall not carry intereſt on intereſt. 


(i) Moſeley, 246, 247. 
Sa, 
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So, upon a bill (k) being brought, that an 
infant might redeem a mortgage, or be fore- 
cloſed ; upon the hearing, it was decreed to an 
account, and that the infant ſhould pay what 
was reported due, unleſs he ſhewed cauſe to the 
contrary, within fix months after he became of 
age. A report was made, and confirmed, of 
26001. due; and, upon a ſubſequent order be- 
ing made to compute intereſt from the report, 
the Lord Keeper doubted, whether intereſt 
ought to be allowed for the intereſt. 


And I ſhould apprehend that, in ſuch caſe (0), 
generally ſpeaking, intereſt upon intereſt ought 
not to be allowed againſt an infant ; becauſe 
one ground, upon which the Court turn the 
intereſt into principal, is by way of inflicting 
puniſhment on the mortgagor for non-perform- 
ance of his contract, which motive ought not 
to operate againſt an infant. For the ſame rea- 
ſon, on which the Court indulges him with the 
privilege of ſhewing cauſe, after he comes of 
age, namely his preſumed incapacity in the 
management of his affairs, which diſcharges 
him from any conſequences incurred by, or 


(k) Bennet v. Edwards et a. 2 Vern. 392. 


(1) Litt. Sec. 402, 3, 4. Lord Raym. 25. Gilb. Ten. 
32. 


3R3 penalty 


3 
1 
> 
is : 

l 

F : 

LN 

by 

Wo 
"© 
# 

8 | 
CP || 
3 
1H 
* 
149 
17 
* 

161 
WW |! 
1 
. 

i 

vi 
Wn 4 

[3 
4 : 
it, 
is | 

* 
* 
0 
lo, 
k 
1 
} 

1 
q 
N. 
19 


14 
15 
14 
ll 
" 
1 
vo 
1 
1. 
1 
1 
. 


_ 


— — 


* TITEL 


982 OF THE PAYMENT OF INTEREST OF 


penalty inflicted on, the ground of negligence, 
operates equally againſt loading him with com- 
pound intereſt upon an account, when it may 
be preſumed, that the like imbecility, which 
induces the Court to indulge him with an op- 
portunity of ſhewing cauſe againſt a decree of 
forecloſure, or other decree charging his eſtate, 


likewiſe occaſions the non-payment. of the in- 


tereſt (m). 


And if the decree were, that, on non-pay- 
ment of what ſhould be reported due, the in- 
fant ſhould be forecloſed, unleſs cauſe were 
ſhewn to the contrary within ſix months, &c. 
the caſe would be till ſtronger againſt allowing 
intereſt upon intereſt. Firſt, becauſe, by ſuch 
decree, the mortgagee has the penalty which 
he annexed to the non-performance of the con- 
tract by the mortgagor, namely, the eſtate diſ- 
charged from the condition. Secondly, becauſe 
one ground upon which the Court turns the 
intereſt into principal, is, as a recompence to 
the mortgagee for the delay he receives, by rea- 
ſon of the indulgence given by the Court to 
the mortgagor, in allowing time for redemp- 

ion, which reaſon does not apply here; as, in 


(n) Et wid. the caſe of Sir Redmond Everard v. Eliz. 
Aſton, 2 Brown's Par. Ca. 56. Vin. vol. 12. p. 113. Ca. 47. 


* 
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the caſe of an infant, the forecloſure takes 
place immediately, but ſubject to be opened 
within fix months after he attains his age, if 
the infant's defence be miſtaken, or there be 


any irregularity on the part of the mortgagee. 


But here we muſt remark an exception to 
this rule, as to infants, where an account and 
report are taken and made, in a cauſe where an 
infant is plaintiff; for there the ſum will bear 
intereſt from the foot of the account ; nothing 
being more certain, or eſtabliſhed, than that a 
minor is bound and concluded thereby, unleſs 
he ſhew fraud, or error to his prejudice ; for it 
would be not only inequitable, but unreaſon- 
able, to take from ſuch defendant, the benefit 
of making uſe of thoſe proceedings, which he 
is forced into by the infant, and thereby to 
ſubject him to the difficulty and expence of 
taking a new account. | 4 


Thus, where Thomas Odell, an infant (n), to 
whom the equity of redemption of a mortgage 
for years deſcended on the death of his father 
(who had exhibited his bill, in the Court of 
Exchequer in Ireland, againſt the mortgagee 


(=) Baddam v. Odell an infant, and Fitzmaurice his 
guardian, 4 Brown's Parl. Ca. 447. 


3R 4 and 
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and his aſſignee, to redeem the premiſes, and 
for an account of the money due on the mort- 
gage) filed his bill of revivor ; the cauſe was 
heard, and the Court decreed, that it ſhould 
be referred to the remembrancer, to ſtate and 
ſettle an account, who made his report, that 
18831. 18s. was due for principal and intereſt, 
which, there being no objections made, or ex- 
ceptions taken thereto, was abſolutely confirm- 
ed. . And the cauſe coming on for farther hear- 
ing, it was decreed, that upon the mortgagor's 
paying the ſym of 18831. 18s. ſo reported due, 
with intereſt for the ſame, from the time of 
the report being confirmed ab/olute, the pre- 
miſes ſhould be re-conveyed, and all bonds ne 
ſecurities delivered up. 


Afterwards, Odell neglecting to pay the mo- 
ney reported due, or any intereſt for the Tame, 
the mortgagee, who had likewiſe had a ſuit de- 
pending, filed an amended and ſupplemental 
bill, in order to have the benefit of the decree, 
by a ſale or abſolute forecloſure; and therein, 
in regard the account of what was due on the 
ſaid mortgage had been ſtated in the former 
cauſe, prayed to have the benefit thereof, and 
that the account ſhould be taken, in his preſent 
ſuit, on the ſoot of the report or decree made 
jn the former ſuit, | 


Tg 
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To this bill Odell put in his anſwer, and 
thereby, amongſt other things, admitted the 
former report, decree, and proceedings; but 
inſiſted that, apprehending he was much ag- 
grieved by thoſe proceedings, he choſe to have 
his bill, upon which the ſaid decrees were 
made, diſmiſſed rather than ' ſubmit thereto. 
Afterwards, the cauſe came on to be heard, 
when the Court declared, they were of opinion 
that the defendant, the minor, was not to be 
concluded by the account taken in the ſaid 
former cauſe, but, that the plaintiff was en- 
titled to an account, as between mortgagor 
and mortgagee ; and therefore decreed, that it 
ſhould be referred to the chief remembrancer, 
or his deputy, to audit and ftate an account, 
between the plaintiff and defendant, on the 
foot of the mortgages and ſecurities in the 
pleadings mentioned, in which account both 
parties were to have all juſt allowances. 


From this decree, the mortgagee appealed, 
inſiſting, that the infant ought to be concluded 
by the account, taken in the former cauſe, on 
- bill originally brought by his father, revived, 
and carried on by himſelf, confirmed by ſub- 
ſequent orders of the Court, and ſigned and 
inrolled; and that he ought not to be permit- 

ted 
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ted to wave, or vary the ſame, eſpecially when 
neither fraud nor error in the account were even 


ſuggeſted. 


And ſo it was adjudged, as to that point, 
and the decree reverſed; and it was farther or- 
dered, that the account taken upon the former 
decree ſhould ſtand, with liberty for the infant 
to ſurcharge, or falſify the ſame; and that, in 
caſe of any ſurcharge, or falſification, the re- 
membrancer ſhould deduct ſo much as ought 
to be deducted on account thereof ; and that 
the remembrancer ſhould carry on the account 
of the ſubſequent intereſt, from the time of the 
confirmation of the former report, for the fum 
thereby reported due, after ſuch deductions 
made thereout as aforeſaid. 


So, likewiſe, a diſtinction is made (o), where 
an infant concerned agrees to allow intereſt on 
intereſt, and a benefit accrues to him thereby, 
and it would be unjuſt to take it from the 
mortgagee; for, in ſuch caſe, it ſhall be allow- 
ed; as the law, at the ſame time that it pro- 
tects the imbecility and indiſcretion of infants 
from injury through their own imprudence, 
enables them to do binding acts for their bene- 


* : (o) Co. Litt. 315. aA. 
l fit, 
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fit, and, without prejudice to themſelves, for 
the benefit of others; for the end of the privi- 
lege being their protection, to that object, all 
the rules, and their exceptions, muſt be direct- 
ed; and not to give ſuch acts ſtability, would 
be turning their privilege of infancy againf 
themſelves. 


Thus, where J mortgaged his eſtate to C, 
and then died, leaving D, his daughter and 
heir, who was an infant, and had nothing to 
ſubſiſt on but the rents of the mortgaged 
eſtate (p). The mortgage having been ſuffer- 
ed to run in arrear three years and a half, C 
grew unealy at it, and threatened to enter on 
the -eftate, unleſs his intereſt might be made 
principal ; upon which D's mother, with the 
privity of her neareſt relations, ſtated the ac- 
count ; and D being then near of age, figned 
it, and it was admitted to be fair. It was re- 
ſolved, by the Court, that though, regularly, 
intereft ſhould not carry intereſt againſt an in- 
fant, yet, in ſome cafes, and upon ſome cir- 
cumſtances, it would be injuſtice, if intereſt 
ſhould not be made principal; and the rather, 
in this inſtance, becauſe it was for the infant's 


(2) Earl of Cheſterfield v. Lady Cromwell, 1 Eq. Ca. 
Abr. 287. 1. 


benefit, 
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benefit, who, without this agreement, would 
have been deſtitute of ſubſiſtence. 


Beſides, in this cafe (q), the mortgagee might 
have obtained immediate payment of principal 
and intereſt, by exhibiting his bill to compel a 
ſale for payment of debts, | 


But, in general, intereſt ſhall not carry in- 
tereſt upon a mortgagor's ſigning an account (7) 
whereby he admits ſo much due for intereſt ; 
becauſe that, of itſelf, does not ſhew any agree- 
ment, or intent to alter the intereſt, or nature 
of that part of the debt, or to turn it into 
principal; nor does it appear to have ever been 
ſo determined ; for it ſeems that, to make in- 
tereſt on a mortgage principal, it is requiſite 
there ſhould be a writing ſigned by the par- 
ties, the eftate, in the land, being to be charged 
therewith. 7 

Lord Keeper North was of opinion, in the 
caſe of Howard v. Harris, that if there were a 
covenant in the mortgage-deed for payment 
of the intereſt, upon which an action of debt 
would lie, the Court would allow intereſt on 


(7) Infra. 5 
(r) Brown v. Barkham, 1 P. Will. Rep. 652. Supra. 964. 


intereſt, 


-f 
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intereſt, though no account was taken before a 
maſter (s). In that caſe a mortgage for 1000. 
had been made, upon a reverſion ten years, 
and in the deed there were covenants for pay- 
ment of the principal and 6ol. per annum in- 
tereſt, and 7. per annum rent was only re- 
ſerved; and it was urged, that the mortgagee, 
againſt whom the bill was exhibited to redeem, 
ought, in this caſe, to have intereſt upon in- 
tereſt, otherwiſe he would be a great loſer. To 
which it was anſwered, that the bill had been 
filed fix years, and that the mortgagee had, by 
anſwer, oppoſed the redemption, and therefore, 
from that time, he had no pretence for an al- 
lowance of intereſt for his damages ; and that 
it was never known in the Court that intereſt 
upon intereſt was at any time allowed in ſuch 


caſe. 


But the Lord Keeper was clearly of opinion, 
that as to ſo much intereſt as was reſerved in 
the body of the deed, that ſhould be reckoned 
principal ; for it being aſcertained by the deed, 
an action of debt would lie for it, and there- 
fore it was reaſonable that there ſhould be 
damages given for the non-payment of that 


(s) Howard v. Harris, 2 Ch. Ca. 147 to 150, Sc. 1 Vern. 


| money, 
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money. As to what had been urged, that this 
had never been practiſed; and that there was 
not any ſuch precedent in the Court, and that 
if this were to be eſtabliſhed for a rule, every 
ſcrivener would reſerve all his intereſt half- 
yearly, from time to time, as long as the mo- 
ney ſhould be continued out upon the ſecu- 
rity, which would be to change the law and 
practice of the Court, and make all mortgagors 
pay intereſt upon intereſt ; the Lord Keeper 
ſaid, that he was clear in the diſtinction be- 
tween debt and damages, and he ſaw no in- 
convenience that could enſue; it would ſerve 
only to quicken men to pay their juſt debts. 
And it was decreed accordingly, that after -a 
deduction of the yearly rents of the mortgaged 
premiſes out of the 60. a year, payable for the 
intereſt, the defendant ſhould be allowed 1n- 
tereſt for the reſidue of the ſaid 601. a year, for 
which the mortgagee might have ſued at laro 
and recovered damages. 


But here we muſt attend to the diſtinction 
between the laſt caſe, where the ſecurity for the 
intereſt reſted in covenant only, and the ordi- 
nary caſes, where the rents of the mortgaged 
premiſes are ſufficient to pay the intereſt, as, if 
this determination be according to law, it ap- 


3 pears 
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pears to me it muſt have turned upon that 
point; for it is certain, that, in general, an 
agreement made at the time of the mortgage 
(and a covenant in truth is no more than an 
agreement) will not be ſufficient to make fu- 
ture intereſt principal, ſuch terms being con- 
ſidered as carrying ſomewhat of fraud with 
them; not ſuch fraud as is properly deceit, but 
ſuch proceedings as lay a particular burden and 
hardſhip upon a man; and againſt which, there- 
fore, a court of equity relieves. 


Thus, where F made a mortgage to O, with 
a proviſo, that if the intereſt was ſix months in 
arrear, then it ſhould be accounted principal 
and carry intereſt (c); Lord Chancellor Cowper 
decreed the clauſe to be vain and of no uſe, 
for that an agreement, made at the time of the 
mortgage, would not be ſufficient to make fu- 
ture intereſt principal, but it was requiſite that 
intereſt ſhould be firſt grown due, when an 
agreement concerning it might then make it 
principal. 


(e) Lord Oſſulton v. Lord Yarmouth, Salk. 449. et vid. 
Moſely, 247, et Meers's caſe before Lord Harcourt, men- 
tioned in Boſanquet v. Daſhwood, Ca. T. Talbot, 40 er 
1 Atk. 304, 305+ 

TE a And 
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And fo was it likewiſe held in the caſe of 
Thornhill v. Evans (u); but then it muſt be 
upon a fair agreement, and is ſaid to have 
been generally done on the advance of freſh 


money. 


Intereſt upon intereſt will never be allowed (2), 
becauſe intereſt is in arrear when the mortgage 
is paid off. 


G, in 1741, made a mortgage in fee for 3ool. 
to C, of lands worth about gol. per annum (. 
In 1652, the mortgagee took poſleſhon, and, 
in 1660, deviſed the lands to E. In 1686, the 
deviſee brought a bill to forecloſe, to which 
the defendant pleaded a ſettlement prior to the 
mortgage, but that was found fraudulent ; and 
the wife of the mortgagor had recovered a third 
part of the eſtate as dower againſt the mortga- 
gee, whereby the profits did not anſwer the in- 
tereſt of the money, which was then 8 per cent. 
Et per curiam : the plaintiff muſt redeem, and 
ſhall pay 8 per cent. only to the time of the 
ordinance of Parliament that reduced the in- 


(2) Thornhill v. Evans, 2 Atk. 331. 
(x) 1bid. et wid. Pre. Ch. 116. 
Proctor v. Cooper, Pre. Chan. 116. 
5 tereſt 
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tereſt 'of moneys; and though the profits were 
not ſufficient to anſwer the intent, yet the ar- 
rears cannot carry intereſt, but the coſt and 
charges muſt, 


A mortgagee in poſſeſſion is not obliged to 
lay. out money. any farther than to keep the 
eſtate. in neceſſary. repair (z); but if a mort- 
gagee has expended any ſum of money in 
ſupporting the right of the mortgagor to the 

eſtate, where his title has been impeached, 
- the mortgagee may certainly add this to the 
principal of his debt, and it wall ar intereſt. 


A eee can force the t tenant for 
life to keep the intereſt down. if the land be 
charged (a), but cannot compel him to re- 
deem directly, though indirectly he may by 
purchaſing in the mortgage; then the tenant 
for life muſt pay one-third, or part with the 
poſſeſſion. 


Thus, where 4 granted a charge of 100l. per 
annum in fee (b), and deviſed eſtates to B for 
life, remainder to C in fee, and then died. C 


(z) 3 Atk. 518. 
(a) Hungerford v. Hungerford, Gilb. Rep. Eq. 69. 
(5) Cited in Hayes v. Hayes, 1 Ch. Ca. 223. 


38 exhibited 


| 
| 
| 
| 
| 
| 
| 
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exhibited his bill, to compel the tenant for life 
to pay the arrears, as otherwiſe all would fall 
on the reverſioner, and it was ſo decreed. 


If there be tenant in tail (c), remainder over, 
ſubject to a preceding mortgage or incum- 
brance, and tenant in tail be in poſſeſſion, and 
receipt of the rents and profits, and lets the 
intereſt run in arrear, without applying them 
to keep it down, neither the iſſue in tail nor 
the remainder- man, can come againſt the tenant 
in tail, to compel the keeping down the in- 
tereſt, or againſt his repreſentatives after his 
death, to compel the indemnifying and diſ- 
charging the remainder from the arrears of in- 
tereſt d), incurred during his poſſeſſion and re- 
ceipt of the profits; for in this caſe, courts of 
law as well as of equity conſider the reverſioner, 


or remainder-man, as in the power of the tenant 
in tail. a 


Thus, where PC made a mortgage for years (e) 
and then entailed the eſtate mortgaged on him- 


ſelf and the heirs male of his body, remainder 


(c) Ameſbury v. Brown, 1 Vez. 477. 2 Bro. Chan. 
Rep. 123. : 

(4) 1 Vez. 480, | 

te) Chaplin v. Chaplin, 3 P. Will. 235. Hilary, 1733. 
to 
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to his brother 7 C in tail male, and afterwards 
died, leaving, iſſue one infant ſon; the latter 
ſuffered the intereſt to run in arrear for near 
twenty years, and died juſt before he came of 
age, leaving a perſonal eſtate. Upon a bill 
filed againſt his repreſentatives, it was inſiſted, 
that his executors, ſeeing their teſtator took 
the rents and profits, of the eſtate, ought to 
keep down the inteteſt, and the rather, he hav - 
ing never had it in his power to bar the eſtate 
by a recovery; /ed per curiam, there was no. 
precedent of a tenant in tail being obliged to 
keep down the intereſt upon a mortgage; for 
he had an eſtate which might laſt for ever, and 
the remainder over was not aſſets or regarded 
in law; and as he had a power over the eſtate, 
to commit any waſte or ſpoil thereon, a court 
of equity had never injoined him to keep down 
the intereſt; ' and the. court refuſed to make 
any order upon the executors to pay the 


But by a later deciſion it ſeems now to be 
ſettled, that if tenant in tail be an infant, not 
otherwiſe, and his guardians or truſtees be in 
poſſeſſion of the profits of the eſtate, he ſhall 
be liable to pay the intereſt, becauſe what ought 

to be done by the guardian, ſhould be con-. 
. 3 8 2 ſidered 
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ſidered as done, and it is a rule, that the act 
of a guardian or truſtee of an infant ſhall not 
alter his property, or that of thoſe coming after 
nim (; and the reaſon why tenant in tail is 
not liable to pay the intereſt, which is becauſe 
he can bar the whole eſtate, does not operate 
in this caſe; for an infant cannot bar the re- 
mainders, unleſs under the king's privy ſeal /g, 
which is never granted voluntarily to change 
the rights of the avg but 1 in N IE 
eg ee \ | 
84 f 4 f 
„Thus, ae Pw was tenant for life of an nd; 
with power to charge any ſum not exceeding 
40001.” thereon, remainder to V her fon, in 
tail, remainder to the right heirs of her father, 
te charged the eſtate accordingly, and then 
died). died without heirs and under age, 
leaving the intereſt in arrear. The plaintiff 
claimed the remainder as right heir of the fa- 
ther, inſiſting that as he was under no neceflity 
of claiming as heir at law of V, the remainder 
— not. a veſted in AO in his {4 Me, 


Jon inn! # > IT 
66 Winchellas V. ' Norcloſfe, 2 | Chan. Rep. 170. 1 Eq. 
Ca. Abr. 262. | 
420 Sir John St. Alban's caſe, Salk. 567. | 
(4) Sergeſon v. Sealey, OR. 25, 1742. 2 Alk. 416. 
_ 1 Vez. 477» 480, and confirmed. 
249.8 8 * | the 
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the perſonal eſtate of V muſt, be applied to pay 
the intereſt of the 4000l. during his life; but 
Lord Hardwicke was againſt the plaintiff on 
this ground, and decreed for him only on the 
rule above-mentioned. 


But if tenant in tail diſcharge the intereſt of 
incumbrances, neither he nor any in his place 
will be permitted to ſet up that as a fact un- 
done, but the remainder-man ſhall have the 
benefit of it (i); and none in the place of tenant 


in tail can inſiſt on being a creditor upon that 
eſtate. 


If there be baron and femme, and the huſband 
take in a mortgage of an eſtate of which his 
wife is tenant in tail, and is in receipt of the 
rents; the huſband will not be allowed intereſt 
on the mortgage during the life of his wife, on 
a bill exhibited by them in reverſion after her 
death. nog 


Lu 


Thus, where A ſeiſed in tail of the equity of 
redemption of an eſtate (/), reverſion in fee to 
the right heirs of her brother (which heirs were 
four ſiſters, 4 being one) levied a fine and made 
a conveyance thereof to B, by leaſe and releaſe, 


(„% Ameſbury v. Brown, 1 Vez. 477. Supra. 242. 994 
Did. 


383 in 
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in conſideration of money paid, and of paying 
6ool. due on the mortgage, and ſeveral legacies 
charged on the eſtate by the teſtator's will, 
under which ſhe claimed. Afterwards, /he in- 
termarried with B, and previous to the mar- 
riage a ſettlement was made of this eſtate (which 
was the huſband's under the prior purchaſe) to 
the huſband for life, remainder to the wife for 
ninety- nine years, if ſhe ſo long lived, remain- 
der to the iſſue of the marriage, remainder over. 
After the marriage, the huſband took an aſſign- 
ment of the mortgage, reciting that the pre- 
miſes had been deviſed to his wife, and alſo 
took a conveyance of the legal eſtate in fee to 
his own uſe, The wite died without iſſue, the 
huſband continued in pdſſeſſion. Then the 
three co-heirs of the firſt teſtator, being en- 
titled to the reverſion in fee, brought a bill 
againſt B to redeem this eſtate, on payment of 
ſuch part of the incumbrances thereon, as they 
were bound by law to diſcharge, inſiſting that 
they were not obliged to pay intereſt on the 
principal ſum of theſe incumbrances, farther 
back than from the death of the wife ; for B 
having taken in the mortgage, and received 
the profits, the intereſt during her life would 
be ſuppoſed to be paid; and ſo it was held by 
Lord Hardwicke, who ſaid, that there was no 
| deter- 
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determination directly. on the point, therefore 
he muſt decide on general principles. 


The wife was entitled herſelf to the reverſion 
in fee of one-fourth part (/), the other three- 
fourths thereof belonging to the plaintiffs, the 
three co-heirs. She might by recovery have 
barred the reverſion in fee in the whole ; by 
fine ſhe could bar it in her own fourth part. 
The taking the aſſignment of the mortgage by 
the huſband, appeared from the recital to have 
been after the marriage, when the huſband, if 
the ſettlement had been good, was ſeiſed in his 
own right for life; if not good, and the eſtate 
in tail continued, he was ſeiſed in right of his 
wife. 


The queſtion was, from what time intereſt 
was to be computed? He was of opinion, 
that the huſband was not entitled to have any 
allowance of three-fourth parts of the intereſt 
during the time he was in poſſeſſion, conſider- 

ing him in any light, 


Firſt, as a purchaſer of this eſtate, by the 
aſſignment and conveyances made by the wife, 
when a femme ſole, which was the true way 


(1) Ameſbury v. Brown, 1 Vez. 477. 
__ 2? but 
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but if that was out of the caſe, conſidering him 
as huſband of tenant in tail, in poſſeſſion of the 
eſtate, having taken in a mortgage thereof, the 
rule of equity would be, that his purchaſe 
would be defeated, but he would have the 
benefit of the mortgage, ſo taken in for ſatis- 
faction of his principal and intereſt, ſo far as 
they were not ſatisfied by the rents and profits 
of the eſtate; for in that caſe he muſt be con- 
ſidered as a mortgagee; if, as a mortgagee in 
poſſeſſion, he muſt account for the rents and 
profits of the eſtate, and out of them the in- 
tereſt of the mortgage muſt be kept down; if 
he had purchaſed the reverſion only, and taken 
an aſſignment of the mortgage, and never come 
into poſſeſſion, and his purchaſe had been then 
defeated, and he evicted, he would have been 
entitled to have had his whole principal and 
intereſt ; becauſe he would have received no- 
thing of the eſtate to keep down the intereſt. 


So it would be on the foot of the purchaſe, 
taking it in the leaſt favourable light for the 
Plaintiffs; nor on the foot of the ſettlement 
would it mend the caſe; for as tenant for life 
under that ſettlement, he would be bound to 
keep down the intereſt, ſo would the wife haye 
been if ſhe had ſurvived. | 
| | This 
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This brought his Lordſhip to the ſecond way 
of conſidering it, namely, as if the putchaſe 
and ſettlement were out of the caſe, and look- 
ing upon the huſband as having married tenant 
in tail of an eſtate, reverſion in fee to ſtrangers 
as to three-fourths, and being in poſſeſſion in 
her right, taking in a preceding mortgage, bind- 
ing that eſtate in tail, and afterwards continu- 
ing in. poſſeſſion, and receiving the rents and 
profits. | 


The queſtion then would be, whether ſuch 
an huſband, after the death of his wife without 
iſſue, was entitled, notwithſtanding the receipt 
of the profits, not to be redeemed without 
payment of the whole intereſt? In general, 
a court of equity endeavoured to make every 
part of the ownerſhip of an eſtate bear part of 
the incumbrance; as if there were tenant for 
years, or life, ſubject to a mortgage, he muſt 
keep down the intereſt during his time. Sup- 
poſe the tenant in tail had not married, but 
had taken an aſſignment of the mortgage to 
herſelf, and died, without barring the remain- 
der in fee; taking the aſſignment to herſelf, ſne 
would have been conſidered as owner, and ſeiſed 
of an eſtate, which might have continued for 


ever; 


l 
| 
| 
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ever; then perhaps the reverſioner would have 
had ſtronger reaſon to ſay, that the whole eſtate 
was diſcharged of this mortgage, than on the 
other fide, the repreſentatives of tenant in tail 
would have to ſay, that they ſhould be reim- 
burſed the intereſt, incurred due during her 
life, becauſe it might be conſidered as waiting 
upon the inheritance during that time; but it 
had not been carried ſo far as that. In the 
caſe of Mr. Smith, of Wheale Hall, in EJex, 
tenant in tail died, without barring, but had 
taken in a mortgage, which was conſidered, for 
the principal, as an incumbrance on the eſtate, 
but the queſtion of intereſt did not ariſe there. 
No caſe had been cited, where ſuch a tenant 
in tail, being in poſſeſſion, his perſonal repre- 
ſentative had been allowed to burthen the re- 
verſion in fee with the intereſt, incurred during 
his life, where he was owner both of the eſtate 
in poſſeſſion and the charge; and it would be 
of very miſchievous conſequence, if it ſhould 
be taken to be otherwiſe. Suppoſe ſhe, after 
taking the mortgage, had married, and then 
died, leaving iſſue in tail; could her perſonal 
repreſentatives come againſt the iſſue, to bur- 
then the eſtate with the intereſt of thaf mort- 


gage? It would be conſidered, as taken in for 


the 
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the bencſit of the iſſue in tail. Caſes of this 
kind depended on ſuch a variety of circum- 
ſtances, that it was impoſſible to draw the line. 
The tenant in tail was but tenant at will to the 
mortgagee, who might have brought an eject- 
ment, turned her out of poſſeſſion, and have 
received the rents and profits; then the profits 
would have been taken from the tenant in tail 
during her life. Suppoſe tenant in tail had 
afterwards brought a bill to redeem the mort- 
gage, ſne muſt have redeemed on payment of 
principal, intereſt, and coſts; ſhould that bur- 
then the eſtate of the remainder, with all the 
intereſt, which had been paid out of the rents 
and profits of that eſtate, in the hands of the 
mortgagee? None could tell when tenant in 
tail took the mortgage, or on what grounds it 
was done. The reaſon might be, that the mort- 
gagee intended to have brought an ejectment, 
turned her out of poſſeſſion, and taken the 
rents and profits to his own uſe: that did not 
appear, but there might be various reaſons for 
taking in the mortgage; as, to prevent ſuits 
by forecloſure, or ejectment; and it would be 
making it liable to too great uncertainty, to 
ſay, that all the minute conſiderations of tenant 
in tail, taking an aſſignment of a mortgage, 


ſhould 


„ 9 | : — 2 3 HE: * 2 
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ſhould be conſidered by the Court, upon a 
queſtion between the perſonal repreſentative of 
tenant in tail and the reverſioner, after it came 
into poſſeſſion. His lordſhip did not fee how 
this differed from the caſe of intereſt rat by 


tenant in tail. 


He was . make a precedent of the 
repreſentatives of tenant in tail, calling back 
the intereſt of an incumbrance paid. It was: 
right to let things ſtand as the courts found 
them, at the death of the tenant in tail. And 
though that was not ſtrictly this caſe, this being 
a caſe of a mortgage taken in by huſband of te · 
nant in tail, ſeiſed in right of his wife, yet that 
would not make any difference; for the huſ- 
band of tenant in tail, ſo ſeiſed, ought to 
be conſidered exactly in the ſame ſtate as tenant 
in tail would be, and in no better; namely, 
taking the eſtate ſubje& to all the incum- 
brances, actions, and remedies the mortgagee 
had therein, and to the right and eſtate of the 
reverfioner, or remainder-man ; conſequently, 
as not having a right, after having received the 
profits of the eſtate during the life of .the wife, 
to come againſt the remainder- man for ſatisfac- 
tion of the intereſt, which, naturally, the rents 
and profits were to anſwer, 


This 
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This was not ſetting up a right to call upon 
the perſonal eſtate of tenant in tail, to ſatisfy 
arrears of intereſt, but ſetting up a right, in 
the repreſentatives of tenant in tail, to bring a 
burthen on the reverſion in fee, which had been 
diſcharged. by tenant in tail himſeif; and as 
there was no precedent, he would not make 
Wer not od crate e %; Rin 

The guardian of an infant ſhall not by his 
neglect, in favour of the perſonal fund, fubje& 
the real eſtate to the diſcharge of intereſt on a 
mortgage, to which, if due ver had been 
062241 eee 05 


-Onkhaving VE 2 * Ta 1 e 
ſeiſed in fee of the manor of B (which manor 
was in mortgage) left two ſons, one of which 
died at two years old, and the other at ſix years 
old; whereupon the eſtate deſcended to the 
uncle. The guardian of the ſon had neglected 
to diſcharge the intereſt of the mortgage, and 
the queſtion was, whether he or the uncle ſhould 
pay it? It was, contended, that the guardian 
of the ſon, who was in poſſeſſion, ought; out of 
the nn to have kept down the intereſt. of 


0 Jening Sek. 2 F. Will, 276. 


the 
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the mortgage, like the caſe, where a man mort- 
_ gages land, and deviſes to 4 for life, remainder 
to B in fee; 4 muſt keep down the intereſt. 
Sed per curiam, that is not like the preſent 
caſe ; for in the caſe cited, a third perſon, the 
remainder-man, and one not claiming under the 
tenant for life, would ſuffer by non-payment of 
intereſt ; otherwiſe here, where the ſon was en- 
titled to the whole fee ſimple, and might, when 
of age, charge or alien the whole. And if a 
deviſee in fee of a mortgaged eſtate be of age, 
and ſuffers the intereſt to go greatly in arrear, his 
executor ſhall not be bound out of the rents to 
keep down the ſame ; but this being in the caſe 
of an infant and a guardian, it would be a great 
inconvenience, if the guardian might ruin the 
inheritance (which it is his duty to preſerve) by 
letting the intereſt. run on, and this to increaſes 
the perſonal: eſtate, of which, poſſibly, he may 
be in expectation. And the guardian or his 
executor, in caſe of his death, was decreed to 
anſwer the 1ntereſt out of the profits. 


If a firſt mortgagee enter (u), and afterwards 
ſuffer the mortgagor to take the profits, without 
requiring intereſt, the lands, in the hands of a 
ſecond mortgagee, ſhall not be charged with 


(s) Bentham v. Haincourt, Pre. Ch. 30. 
; any 
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any intereſt for that time; that is, the intereſt: 
of the firſt mortgagee ſhall not affect the lands, 
fo as to keep out the ſecond mortgagee longer 
than he would have been kept out, if the inte- 
reſt had been duly paid. 


A prior incumbrancer () having notice of 
ſubſequent incumbrancers, ſhall not turn the 
mtereſt into principal againſt them. 


Tf a ſcrivener is intruſted with the cuſtody of a 
mortgage-bond (/, he may receive the intereſt ; 
and though he fail, yet the mortgagee ſhall bear 
the loſs : and ſo it will alſo be, in ſuch caſe, if 
he receive the principal, and deliver up the 
bond; for being intruſted with the fecurity it- 
ſelf, it ſhall be preſumed, that he was intruſted 
with a power over it, and with a power to re- 
ceive the principal and intereſt ; the rather, be- 
_ cauſe the giving up of the bond, upon the pay- 
ment of the money, is a diſcharge thereof ; other- 
wiſe it 1s, if the obligee take away the bond, 


for, in that caſe, he hath no authority to receive 
we money. 


(x) Digby v. Craggs, Amb. Rep. 612. | 
O) Whitlock v. Waltham, Salk. 158. Sc. 1 Eq. Ca. 


Abr. 145. 4. Sc. 1 Vern, 150. E? Martin v. Kingly, Pre, 
Ch. 209. 


1 


toof or THE PAYMENT OF INTETEST OF 


If a ſcrivener is intruſted with the mortgage- 
deed (z), not the hond; he hath only an autho- 
rity to receive the intereſt, but not the prin- 
cipal; becauſe the giving up the deed is not 
ſufficient to reſtore the eſtate, but there muſt 
be a re- conveyance; whereas the giving up a 
n in on ante of the gee. 

T7 | ach! NAT 10 
Although a Aae hath. e the and: 
tody of the mortgage, or the bond (a), yet if 
the mortgagee agree that, the mortgagor ſhall 
pay the intereſt to the ſcrivener, the intereſt 
may. be well paid to him as r as the man | 
gagee ni 1 „e 0318 lie 


If a e! in Pas 5 as (b), ** * 
executor come to the ſerivener, aſſdi receive in- 
tereſt of him, and at his hands, that becomes 
due after the death of the mortgagee, this is a 
good payment; and if, after ſuch receipt, the 
ſcrivener break, the mortgagor ſhall not bear 
the loſs; for it is the mortgagee that truſts the 
{crivener, and the executor. comes into the 
agreement, and thereby renews it, ſuppoſing it 
was determined by the death of the mortgagee ; 


e Whitlock v. Waltham, Salk. 158. Sc. 1 Eq. Ca. 
Abr. 145. 4. Sc. 1 Vern. 150. Et Martin v. Kingly, Pre. 
Ch. 209. (a) Ibid. (5) Ibid. 


but 
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but it 15 rather an agreement than an authority, 
and does not die with the party: | 


A mortgagee (c) refuſing to receive his mo- 
ney on tender, after forfeiture, will loſe his in- 
tereſt from the time of the tender, 


But then notice of paying off the mortgage 
muſt have been given to the mortgagee (d) at 
leaſt fix calendar months before, and the mo- 
ney mult have been tendered on the day of the 
determination of that notice ; for where the 
mortgagor omitted to tender the money on the 
very day on which' the notice expired, and, in- 
conſequence thereof, the mortgagee refuſed the 
tender, the payment of the intereſt was held by 
Lord Hardwicke, not to be thereby ſuſpended 
for that by the omiſſion of the mortgagor, the 
mortgagee was become entitled to a farther no- 
tice of fix calendar months, at the expiration 


of which a ſtrict tender muſt be made. 


And ſuch a legal tender as will ſuſpend the 


intereſt (e), when made to the mortgagee, will 
alſo bind his executors, or deviſee. 


(0 Sir John Auſtin v. Exrs. of Sir W. Dodwell, 1 Eq. 
Ca. Abr. 318, 9. 


(4) Bix v. Ling, before Lord Hard wicke. 
0 Sir John Auſtih v. Exrs. of Sir W. Dodwell, Supra. 
| 31 But, 
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But, in ſuch caſe, it ſeems the plaintiff (5 
ought to make oath, that the money was al- 
ways ready, and no profit was made of it; which 
may be controverted by the mortgagee, who 
may prove the contrary; namely, that the 
mortgagor was not ready to pay it, in which 
caſe the intereſt muſt run on. 


And, in general, a ſtrict tender muſt be 
made (g), or the court cannot ſtop the inte- 
reſt ; although caſes may be where they would 
wiſh to do it; that of acting a more generous, 
kind part, if the mortgagee had taken it, is 
not the rule that the court 1s to go by. 


And where there was an open account between 
the mortgagor and the morgagee (i), and ſeve- 
ral tenders were made of the mortgage-money, 
deducting the balance; it was held that the 
intereſt ſhould not ſtop upon propoſals to de- 
duct upon an open account of the other fide. 


It was held, where a mortgagor tendered a 
bank-note to the mortgagee, for him to take 


if) Sutton v. Rodd, 2 Ch. Ca. 206. Gyles v. Hall, 
2 P. Will. 378, infra. 


(g) 2 Vez. 372. 
(5) Garforth v. Bradley, 2 Vez. 678. oh 
| ; thereout 
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thereout what was then due for principal and 
intereſt (i), and the mortgagor offered, if he 
objected to the legality of the tender being in 
a bank-bill, to turn it preſently into money; 
that although this was not, ſtrictly ſpeaking, 
a legal tender, yet it being proved that the 


mortgagor offered to turn it into money, that 
made 1t good. 


It is neceſſary to obſerve, on this ſubje& of 
tendering bank-notes, that it has never yet 
been determined, that a tender of bank-notes 
is at all events, a good tender; and perhaps, 
there may be great policy in evading ſuch a 
deciſion, as the greateſt credit fuch paper can 
acquire, is the voluntary and univerſal receipt 
of it as caſh in all parts of the world. But 
although courts of juſtice haye not yet decided 
dank notes to be a legal tender, the Court of 
King's Bench, in conformity with the opinion 
of mankind, have held, that if ſuch notes are 
preſented in payment, and no objection made 


to the receipt, on that account they are 2 
good tender, | 


(i) Sir John Auſtin v. Exrs. of Dodwell, 1 Eq. Ca. 
Abr. 318. 9. Hill, 1729. 3 Bacon, Abr. 659. Supra. 


3 T 2 This 


e S 
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This queſtion occurred in the caſe of Wright 
and Reed (/), which aroſe on an objection 
taken to the memorial of an annuity, under 
the 17th Geo. cap. 26, upon the ground, that 
part of the conſideration was in money, and 
the reſt in bank-notes of the Bank of England, 
whereas the whole conſideration was de/cribed 
as money in the memorial. But the Court 
were unanimouſly of opinion, that bank-notes 
were to all intents money, if accepted without 
objection as ſuch, and on that ground, ban 
that the memorial was good. 


But Mr. Juſtice Buller obſerved, that al- 
though bank-notes were conſidered in this light 
in the Court of King's Bench, yet in a caſe 
on the other fide of the Hall, the Lord Chan- 
cellor once ſuggeſted a doubt, whether theſe 
kind of notes were money; therefore it is moſt 
prudent, in making a tender of them to a 
mortgagee, to offer to turn them into caſh, 
which, if not required, clearly gives validity 
to the tender; for as the conſequence of a 
refuſal, if the tender be legal, is penal to the 
mortgagee, a Court of Equity would be in- 


0 ') Wright v. Reed, 3 Term Rep. 554. Et vid. Miller 


d. Race, 1 Burr. 452. 
| clined 
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clined to ſeize upon any omiſſion, by which a 
mortgagee, ſo circumſtanced, might eſcape from 
the rigor of the law. 


A tender muſt be made by a perſon actually 
intereſted ; and accordingly, it was ſaid by 
Croke to have been adjudged, Trin. 27 Eliz, 
that, where one tendered money upon a mort- 
gage for an infant, who was not guardian, nor 
was to have any intereſt in the land, it was 


adjudged a void tender (k). 


The above caſe is reported more at large 
in Owen (1), by the name of Wathins and Al- 
wick, and is thus ſtated: A man made a feoft- 
ment on condition, that if he, his heirs or 
executors, did pay one hundred pounds before 
ſuch a day, that he might re-enter ; the feoffor 
died, his heir within age; the mother, without 
any notice to the ſon, requeited 7 &, that he 
would pay the money for her ſon. All this 
was found by ſpecial verdict, but it was not 
found of what age the ſon was. Clinch ſaid, 
that if the jury had found, that the fon was 
of the age of ſeventeen years, the payment had 
been good. But by Fray, if a hond be upon 
condition, that the obligor or his heirs ſhall 


% Watkins v. Aſhwicke, Cro. Eliz. 132, 
(/) Owen, 137. - 
' $03 
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pay 100. and the obligor dies, his heir within 
age, I conceive payment by the guardian, or 
by ſome other friend, is good, And afterwards, 
all the juſtices agreed, that if the infant were 
within the age of fourteen years, the tender 
of the money by his mother had been good, 
but otherwiſe if he had been more than four- 
teen years of age; and becauſe no age was 
proved, but that he was within age, it ſhould 
not be intended that he was within the age 
of fourteen years; and therefore, they adviſed 
the party to begin de novo, and that it might 
be found, that the infant was within the age 
of fourteen years. 


The money being a ſum in groſs (m), and 
collateral to the title of the land, the mortga- 
gor muſt tender it to the per/on of the mort- 
gagee, and it 1s not ſufficient for him to tender 
it upon the land. 


But, if a time 5 | place for payment of 
the money be appointed, in that caſe he need 
not ſeek for the mortgagee- (u), or be in any 
other place but in that compriſed in the in- 
denture, or there longer than the time ſpecified 
therein, 


() Co. Litt. 210. 5. 2 Eq. Ca. Abr. 603. 34 
(2) Co. Litt. 211, 6, 212. 


And 
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And fo it is, although a place be not ap- 
pointed in the proviſo, if the mortgagor give 
notice where he will pay it off. 


Thus (0), where the mortgagor gave perſonal 
notice, in writing, to the defendant the mort- 
gagee, that he would tender the money and 
Intereſt between the hours of ten and twelve 
in the morning, at Lincoln's Inn Hall, at a 
day and hour appointed therein, which accord- 
ingly was done; it was objected, that Lincoln's 
Inn Hall was not named, in the proviſo in the 
mortgage-deed, as the place for payment, and 
therefore, that the tender muſt be to the per- 
ſon ; but it was held, that the money being 
lent in town, it would be very hard, after per- 
ſonal notice being given for payment thereof, 
and no objection made by the mortgagee to the 
place at the time of notice, to make the mort- 
gagor travel with this ſum of money to Oxford, 
where the mortgagee lived. 


In ſome caſes, a tender at the houſe of the 
mortgagee will be ſufficient (/. Thus, where 
there was a mortgage, and the mortgagor af- 


(o) Gyles v. Hall, 2 P. Will. Rep. 378. Supre. 
D Manning v. Burgeſs, 1 Ch. Ca. 29. 


3T4 tervward 
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terwards meeting the mortgagee, faid to him, 
J have monies now, I will come and redeem 
the mortgage ; to which the mortgagee replied, 
he would hold the mortgaged premiſes as long 
as he could, and then when he could hold 
them no longer, let the devil take them if he 
would. Afterwards the mortgagor went to the 
mortgagee's houſe with money, more than ſuf- 
ficient to reedem, and tendered. it there, but 
it did not appear that the mortgagee was with- 
in, or that the tender was made to him; the 
Court decreed a redemption, and that the de- 
fendant ſhould have no intereſt from the time 
of the tender, becauſe of his wilfulneſs. 


And a like determination was made, in the 
caſe of Peckham and Lega (q). 
But, if there be a deed of aſſignment pre- 
ſented to he executed, at the time when the 
tender is made, in which there are covenants, 
the mortgagee 1s entitled to lay them before 
his attorney, and ſhall have reaſonable time 
allowed him ſo to do before the intereſt ſhall 
ſtop. 


(2) Manning v. Burgeſs, 1 Ch. Ca. 29. 
| Thus, 


- = | 
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Thus (7), where a bill was brought, in May, 
1742, to redeem a mortgage, in which the 
plaintiff inſiſted upon a redemption, on pay- 
ing the principal money only, for that the in- 
tereſt ought to determine in February, 1741, 
becauſe he had given fix months notice to pay 
it off, and had, on that day, tendered the 
principal and intereſt, with a deed of aſſign- 
ment, but the defendant abſolutely refuſed to 
take the money ; the defendant ſwore, that he 
offered to take the money, provided he might 
have time to conſider of it, and to adviſe upon 
the deed of aſſignment, there being covenants 
therein on his part, upon which, as he was not 
of the profeſlion of the law, it was reaſonable 
he ſhould conſult his attorney, whether they 
were ſuch as he might ſafely execute. And the 
Lord Chancellor ſaid, that the plaintiff, not 
having ſent a draught of the aſſignment, to 
the defendant any time before the money was 
tendered, as he ought to have done, was in 
the wrong; for where there were covenants on 
the part of the mortgagee, it was very reaſon- 
able that he ſhould have ſome time to look 
them over; the plaintiff's attorney ought to 
have left the deed for a weck with the defend- 
ant, that he might have had an opportunity 


(r) Wiltſhire v. Smith, 3 Atk. go. 
to 
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to adviſe upon it, and ſhould have appointed 
a time to pay the money, after the defendant 
had had ſufficient time to confider it. And his 
Lordſhip decreed the mortgage-money, with 
intereſt, to be paid within ſix months, or 
otherwiſe the plaintiff's bill to ſtand diſmiſſed. 


So, if there be a controverſy, to whom the 
equity of redemption belongs, no affignment 
can be made until that point is ſettled (s) ; 
therefore the intereſt of the mortgage will not 
ceaſe, although the money be tendered to the 
mortgagee, and he refuſe it. 


The rate of intereſt, originally reſerved upon 
a mortgage, may be altered at any time by a 
parol agreement, without writing ; notwith- 
ſtanding the rule, that a parol agreement ought 
not to be admitted, to contradi& the terms of 
an agreement contained in a deed, or any other 
agreement in writing; for ſuch ſubſequent tranſ- 
action will not be conſidered in law as a con- 
tradiction, or alteration, of the original agree- 
ment, but as a new ſubſequent parol agreement; 
and nothing is more clear in law, than that a 
written agreement may be waved 1n part, or in 
the whole, or be varied in the terms of it, by 


i 


(5) OR Blake, 2 Eq. Ca. Abr. 603. 34. 
a ſubſequent 
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a ſubſequent parol agreement, made upon a 
new and good conſideration, if the ſubject mat- 


ter of the latter agreement doth not require 
that it ſhould be in writing. 


Thus, where Lord Milton (t), being poſ- 
ſeſſed, under a conveyance from his father, of 
divers mortgaged premiſes, and all the ſecurities 
for the ſame, and entitled to all the money 
due thereon, filed his bill in the Court of 
Exchequer in Ireland, in June, 1764, againſt 
Moore Edgeworth and Damer Edgeworth, in- 
fants, heirs to the mortgagor; praying the be- 
nefit of the proceedings in a former cauſe, and 
for an account; and that the money which 
ſhould appear due thereon might be paid the 
plaintiff by a ſhort day, or that the defendants 
might be forecloſed, and the mortgaged pre- 


miſes ſold, for payment of what ſhould appear 
due. c 


The defendants, by their anſwer to this bill, 
admitted moſt of the matters therein ſtated; 
but inſiſted upon the benefit of an agreement, 
which they alledged had been made between 
the plaintiff's father, John Damer, and the 


| (:) Lord Milton v. Moore Edgeworth & Damer Edge- 
worth, infants, 6 Brown's Ca. Parl. 580. 


2 father 
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father of the defendants, for reducing the in- 
tereſt of the ſaid mortgages, which, by the 
deed, was originally at 8 per cent. to 6 per 
cent. | 

Iſſue being joined in the cauſe, ſeveral wit- 
neſſes were examined; and the ſame came on 
to be heard in November, 1771; when (upon 
reading an anſwer put in by the ſaid John Da- 
mer, in 1758, to a bill, filed againſt him by 
the defendant's father in 1757, whereby the 


former admitted, that, pending a former ſuit, 


the ſaid defendant's father has told the ſaid 
John Damer, That the debts, affecting the 
e eſtates mortgaged, were ſo great, that if 
* John Damer did not make an abatement in 
« the intereſt of the money due to him, he 
* would have little benefit in caſe he ſucceeded 
e in the ſaid ſuit,” and that Damer then ſaid, 
c that if that ſhould be the caſe, he would 
« leave any reaſonable abatement to his friend 
« Ambroſe Harding.” Whereby it appeared, 
that ſuch converſation had paſſed between them; 
and that the ſaid Ambroſe Harding underſtood, 
that Damer had agreed to accept of 61. per 
cent. intereſt upon the money ſo due to him 
on the ſaid ſecurities; and alſo upon reading 
other evidence) the Court made an order, di- 

| 25 recting 
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recting an iſſue to be tried at the next aſſizes, 
«© whether there was any, and what agreement 
between John Damer, Eſq. deceaſed, and 
« Packington Edgetoorth, deceaſed, at any, 
« and at what time, for any, and what abate- 
ment of intereſt, on the principal ſums due 
«to the ſaid John Damer ?” 


From this order, Lord Millon appealed to 
the Houſe of Lords, and the principal objec- 
tion urged by him againſt directing ſuch iſſue, 
was, that conſidering the ſtate of the evidence 
before the Court, it was unjuſt to direct an 
iſſue; becauſe the anſwer of Mr. Damer, 
which was read by the defendants at the hear- 
ing, denied any agreement between him and 
Packington Edgeworth, to reduce the rate of 
intereſt ; and this denial, being ſet in oppoſi- - 
tion to any concluſion drawn from Hurding's 
evidence, took away all ground for the Court's 
interpoſing ; whereas, by directing an iflue, 
upon the trial of which Mr. Damer's anſwer 
could not be read for the appellant, he would 
be deprived of that evidence which the de- 
fendants had made evidence at the hearing of 
the cauſe. 


But 
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But it was adjudged, that the order ſhould 
be affirmed, with this addition, viz. that the 
plaintiff ſhould be at liberty, at ſuch trial, to 
read the anſwer of Damer. 


Intereſt due upon a mortgage of money 
which is in ſettlement (u), will not be con- 
ſidered as in the nature of rent, and conſe- 
quently go with the mortgage; but if the 
tenant, under the ſettlement, die in the broken 
part of the quarter or half year, the intereſt 
will be apportioned; and what is due from the 
laſt day of payment, to the day of the death 
of the tenant for life, will be paid to his exe- 
cutor, and the reſidue to him in remainder. 


The reaſon is (2), that intereſt increaſes on 
a mortgage from day to day; and the mort- 
gagor, whenever he pays the principal and 
intereſt, muſt pay the intereſt up to the day 
of payment. 


In this ( ), a mortgage hkewiſe differs from 
ſtock, for dividends upon ſtock are by the le- 
giſlature made payable only half-yearly, and are 


(i) Edwards v. Counteſs of Warwick, 2 P. Will. 171- 
(x) Wilſon v. Harman, 2 Vez. 672. 


(3 Lid. ; 
In 
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in nature of rents, and conſequently not liable 
to apportionment. 


On the ſtatute 12 Ann, fat. 2, cap. 16, 
ſec. 1 (2), which enacts © that all bonds and 
aſſurances for the payment of any principal, 
or money to be lent upon uſury, whereupon 
there ſhall be reſerved or taken above five in 
the hundred, ſhall be utterly void; parol evi- 
dence has been admitted, to ſhew u/urious in- 
tereſt taken by a mortgagee, though there was 
none reſerved upon the face of the deed itſelf. 


(z) 3 Atk. 154. 


CAP. 


CAP. XX. 


OF THE METHOD OF ACCOUNTING, 


THE land upon a mortgage being generally 
left in the management of the mortgagor, and 
the conveyance thereof rather looked upon as 
a collateral ſecurity for the due payment of the 
money lent, and intereſt, than as an actual aliena- 
tion; the mortgagee is conſidered as having no 
right to meddle with the rents and profits, 
until after he has taken poſleſſion thereof (a). 
There is no inſtance of the mortgagor being 
obliged by the Court to account to the mort- 
gagee for the rents and profits for any of the 
years back, during which he hath been in 


(a) Vid. Moſs v. Gallimore, /upra. Et Mead v. Lord 
Orrery et al”. 3 Atk. 244. 2 Bid. 107. 


poſſeſ- 
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poſſeſſion ; for if the intereſt be not paid, the 


mortgagee ought to take the legal remedy to 
get the poſſeſſion himſelf, 


This principle is ſo ſtrictly adhered to, that 
the Court would not diſpenſe with 1t even in 
the caſe: of a ſecurity upon an eſtate for lives, 
which was become inſufficient (b). | 


If the mortgagee enters upon and takes poſ- 
ſefion of the eſtate (c), he becomes in the 
nature of a bailiff to the mortgagor, and will 
be ſubject to account for the profits. 


So, if the mortgagee be put into immediate 
poſſeſſion, and the profits of the eſtate evi- 
dently exceed the amount of the intereſt, the 
mortgagor may exhibit his bill for an account. 


Thus, where VH ſeiſed of an eſtate for 
life(d), joined with her ſon, who had the in- 
heritance, in a conveyance by a deed that 
was abſolute of lands of 41. per annum. and a 
profit out of ſome coal-mines, which, com- 
munibus annis, were worth nine pounds, to 
ſecure _ ninety pounds; and the vendee was 


(32) Colman ©. Duke of St. Alban's, 3 Vez. Jun. 25. 
(c) Gould v. Tancred, 2 Atk. 534. 
| (4) Fulthrope v. Foſter, 1 Vera. 476. 
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immediately put into poſſeſſion, but on a pro- 
viſo, that if the ſon ſhould pay the money at 
the end of ten years, the vendee ſhould re- 
convey to him. On a bill brought to redeem, 
the only queſtion was, whether the defendant 
ſhould retain the profits in heu of the intereſt, 
or ſhould account for what he had received out 
of the eſtate? a 


It was inſiſted for the vendee, that the 
mother, who had parted with the eſtate for 
life, had the moſt reaſon to complain, and that 
ſhe was content the defendant ſhould have the 
profits in lieu of the intereſt; that the ſon had 
a good bargain of it, for he had got to himſelf 
his mother's eſtate for life, and that it was 
in the nature of a Welf: mortgage, where the 
mortgagee is put into poſſeſſion immediately, 


under a proviſo to have a re-conveyance on 


payment of the principal money, in which caſe 
the profits always go againſt the intereſt ; that 
this caſe was ſtronger, by reaſon that here the 
profits ariſing out of the coal-mines were more 
uncertain than the profits of lands. But the 
Maſter of the Rolls was of opinion, that the 
profits being 131. per annum, it was altogether 
unjuſt and unreaſonable that the ſame ſhould 
go in lieu of the intereſt of gol. ; and that, 

E 
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even in Welſh mortgages, if the value was ex- 
ceſſive, the Court would decree an account, 
notwithſtanding there might be an agreement 
for retaining the profits againſt the intereſt ; 
and a re-conveyance was decreed on payment 


of what ſhould appear due, diſcounting the 
profits received, | 


Where mortgagees or truſtees manage the 
eſtate themſelves, there is no allowance to be 
made them for their care and pains, (e) ; but 
if they employ a ſkilful bailiff, they will be 
allowed ſuch ſums. as they have paid him; 


for a man is not bound to be his own 
bailiff. 


And though there be a private agreement 
between the mortgagee and the mortgagor //, 
for an allowance for the mortgagee's trouble in 
receiving the rents and profits of the eſtate, yet 
the Court will not carry it into execution, for 
equity will not allow him any more than his 
principal and intereſt. 


If a mortgagee in poſſeſſion affign over his 
mortgage, without aſſent of the mortgagor, to 


(e) Bonithon v. Hockmore, 1 Vern. 316, 3 Atk. 518. 
French v. Baron, 2 Atk. 120, | 
3 U 32 ; an 
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an inſolvent . the mortgagee will be 
bound to anſwer the profits, both before and 
aſter the aſsignment, though aſſigned only for 
his own debt (g); for he is under a truſt to 
anſwer the profits of the pledge, and it is a 
breach of truſt to aſsign ſuch pledge to an inſol- 
vent perſon. But quære, if the mortgagor conceal 
himſelf, ſo that he cannot be ſerved with a 
ſubha to forecloſe,, whether the mortgagee 
may not aſlign, and not be anſwerable for the 
profits after aſſignment ? 


A mortgagee will not be obliged to account 
according to the value of the lands (%), viz. he 
will not be bound by any proof that the land 
was worth ſo much, unleſs it can likewiſe be 
proved, that he actually made that ſum of it, 
or might have done, had he not been guilty of 
fraud or wilful default; as, if he turned out a 
ſufficient tenant, that held it at ſo much rent, 
or refuſed to accept a ſufficient tenant, that 
would have given ſo much for it; for it 
is the laches of the mortgagor that he lets the 
lands lapſe into the hands of the mortgagee 


(g) Eq. Ca. Abr. 328. 2. 2 Ch. Ca. . 3 Bacon's 
Abr. 658. © | 


(5) Anonymous, 1 Vern. 45. 1 Ch. Ca. 258. 1 Eq. 
Ca. Abr. 328. 1 Vern. 476. 3 Bacon's Abr. 657. 8. 


by 
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by the non-payment of the money, and when 
it doth, he is only a bailiff for what he doth 
actually receive, but is not bound to the 
trouble and pains of making the moſt of what 
15 another's, 


If the mortgagor make proof that the eſtate 
was let at ſuch a price, whilſt in the hands of 
the mortgagee, that will be deemed the rate at 
which it was let the whole time, unleſs the 
mortgagee ſhew the contrary, which it is in his 
power to do, as being let by him (7). 


But, if the mortgagee enter upon the eſtate, 
and thereby keep other creditors out, he will 
be charged with all the profits he hath, or 
might have received after this entry (#). Thus, 
where a mortgagee had obtained judgment in 
ejectment, and entered on the mortgaged eſtates, 
and thereby prevented other creditors that had 
ſubſequent ſecurities from entering, and yet 
permitted the mortgagor to take the profits; 
on bill by the other creditors to redeem him, 
the Court ordered, that the mortgagee ſhould 


(i) Blacklo:k v. Barnes, Sel, Ca. Ch. 53. 


(4) Coppring v. Cooke, 1 Vern. 270. Bentham v. 
Haincourt, Pre. Ch. 30. 3 Bacon's Abr. 658. 


3903 be 
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be charged with all the profits he had, or 
might have received after his entry. 


But he will not be obliged to account for 
profits which he received, or might have re- 
ceived previous to the commencement and 
notice of ſuch ſubſequent incumbrances ; for 
until then his negligence doth no injury CJ. 
Thus, where a mortgage was made of leaſehold 
eſtates, and the mortgagee having poſſeſſion by 
attornment of tenants, had permitted the mort- 
gagor to receive the rents, and the plaintiff, 
who was the ſecond mortgagee, was on his bull 
admitted to a redemption, on payment of what 
ſhould appear due on the firſt mortgage ; the 
queſtion was, whether the mortgagee, having 
had poſſeſſion, ought not to be charged with 
the rent, which he might have received but 
had neglefted ? Et per curiam, he ought to 
be charged with the rent, by whomſoever it 
has been received, after the ſecond mortgage 
made ; but what has been received before the 
ſecond mortgage, he ought not to be charged 
with, 
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And, if a mortgagee permit the mortgagor 
to make uſe of his incumbrance to keep out 
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(1) Maddocks v. Wren, 2 Rep. Ch. 109. 
5 5Y other 
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other creditors, he will be charged with the 
profits from the time that they would have 
had a remedy, had it not been for his inter- 
poſition ; for equity will not ſuffer a man to 
make uſe of his ſecurities to prote& a debtor 
from the juſt demands of his creditors (m). 
Thus, where one having made a mortgage of 
his eſtate, became a bankrupt, and the aſſig- 
nees of the ſtatute brought an ejectment for 
the recovery of the lands comprized in the 
mortgage ; the mortgagee having refuſed to 
enter, and ſuffered the bankrupt to take the 
profits, and to fence againſt the aſſignees with 
the mortgage, it was decreed, that he ſhould 


be charged with the profits from the time of 
the ejectment delivered. 


Nor ſhall a mortgagee, being in combina- 
tion with the tenant in poſſeſſion, who refuſes 
to pay his rent, ſuffer the tenant to make uſe 
of his mortgage to cover himſelf from legal 
proceſs taken out by the —— to evict 
him out of poſſeſſion. 


Thus, where G, who was a mortgagee under 
B, had brought an ejectment and recovered 


() Chapman v. Tanner, 1 Vern. 267. 3 Bacon's Abr. 
658. 
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judgment againſt an eſtate, of which H was in 
poſſeſſion, by virtue of a leaſe for three years, 
but for which 77 paid no rent, being inſol- 
vent /n); and G being in combination with 
II (who was accountable to B for eighteen 
thouſand pounds) refuſed to take out execu- 
tion, and B could not eje&t H by reaſon of 
G's judgment; it was moved, that G might 
be compelled to take out execution, and re- 
ceive the profits in diſcharge of his debt. But it 
was objected on his part, that no order had ever 
been made to compel a mortgagee to take out 
execution, whether he would or not ; for it 
might involve him in a ſuit, and would make 
him, nolens volens, bailiff to the mortgagor ; 
whereas, a mortgagee, who acted diſcreetly, 
would not enter before he had forecloſed the 
equity of redemption. To which the counſel 
for the mortgagor replied, that they would not 
compel G to enter; but, in caſe he did not 
chuſe to receive the profits, they defired the 
rent might be brought into Court, which the 
Court held to be reaſonable ; and it was or- 
dered, that unleſs G took out execution before 
the end of the term, he ſhould be anſwerable 
for the profits, as in caſe of wilful default. 


(n=) Duke of Buckingham v. Sir R. Gayer, 1 Vern. 
It 
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It was held by the Court 'to be the daily 
practice, that if a mortgagee aſſign over his 
mortgage, yet he muſt be made a party in a 
bill of redemption, that he may account for 
what profits he hath received in his time (0). 


Where there are ſeveral mortgages, an ac- 
count ſtated between the firſt mortgagee and 
the mortgagor will bind the reſt, if there be no 
fraud or colluſion y). Thus, where the mort- 
gagee ſued the mortgagor to pay, or be fore- 
cloſed of redemption, an account was directed 
and ſettled before a Maſter ; and then a ſubſe- 
quent mortgagee, whoſe mortgage was made 
before the former bill was exhibited, ſued the 
firſt mortgagee and mortgagor to have a new 
account, ſuppoſing the former account to be 
falſe, and made by conſent and fraud, but did 
not inſiſt on any particulars, as in ſuch caſe he 
ought to have done. The Lord Chancellor 
declared, that the account ſhould bind the 
ſecond mortgagee, without farther examina- 
tion, if the fraud and colluſion were anſwered ; 
for the firſt mortgagee did all that he could, and 


(%) Anne, in the Dutchy, 2 Eq. Ca. Abr. 594, 3. 
] Needler v. Deeble, 1 Ch. Ca. 299. 2 Ch. Ca. 32. 


3 Bacon's Abr. 659. 3 Rep. Ch. 47, 8. 1 Eq. Ca. Abr. 
12. 7. 


was 
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was not bound to ſeek after the ſecond mort- 
gagee ; for then it would be in the power of 
the mortgagor to make the aſſurance uncertain 
and endleſs to the mortgagee. It ſhould ſuffice 
to deny the fraud and colluſion. 


But the account between the mortgagee and 
aſhgnee will not conclude the mortgagor (9); 
but it will be referred to the Maſter to ſee what 
was really due, on the making the aſſignment, 
and what money was actually paid thereon. 


An account on a bill to redeem or fore- 
cloſe (7), taken in a cauſe, -in which tenant for 
life of the equity of redemption is party, and 
when no other perſon is entitled, will be bind- 
ing on any contingent remainder man, when 
| his title afterwards veſts ; nor ſhall he open it, 
unleſs fraud or errors are ſhewn therein; for 
thereby accounts upon mortgages, to which all 
who can claim the equity of redemption are 
parties, would often be infinite. But if a 
reaſonable objection be made againſt ſuch ac - 
count, the Court will ſo far open it. But the- 
Court will only give leave to ſurcharge and 
falſify the account; which often happens upon 


(9) 1 Ch. Ca, 68. 4r) 2 Vez. 164. 
| ſet- 
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ſettlements, where there is tenant for life with 
limitations in remainder, upon a bill for an 
account, when none but tenant for life is in 
being; a child afterwards coming in e, ſhall, 
if no fraud, only have liberty to ſurcharge and 
falſify. av 


And where a man made a mortgage, and, 
after a forfeiture for non-payment of the mort- 
gage money, married and conveyed the equity 
of redemption to truſtees, to the uſe of himſelf 
for life, remainder to his wife for her jointure ; 
and afterwards became a bankrupt (s) ; and the 
commiſſioners afligned the equity of redemption 
in truſt for the creditors, and the aſſignees 
ſtated an account with the mortgagee : The 
jointreſs brought her bill to be-relieved againſt 
this account, alledging, that it was not fairly 
ſtated, but that the aſſignees by combination 
with the mortgagee had allowed more money 
than was really due on the mortgage ; the de- 
fendant pleaded this ſtated account. Et per 
Lord Keeper, the affignees ſtand in the place 
of the huſband, and the account by them 
ſtated ought to be as concluſive, as if it had 
been ſtated with the huſband ; and the bill is 


(5) Knight v. Bamfield, e A. 1 Vern. 179. 
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not right in charging a general fraud in the 
ſtating of this account, but the plaintiff ought 
to have aſſigned particular errors in the ac- 


count. 


An aflignee, after ſeveral] aſſignments, will 
not be obliged to account for profits before his 
own time (t). Thus, where on a bill to re- 
deem a mortgage made in 1632, it was inſiſted 
by the defendant, that he came in as an aſſig- 
nee at the third hand, and therefore that it 
would be hard to put him to an account then; 
the Lord Keeper ſaid, that as there had been 


no ſtint put to the time at which a mortgage 


was to be redeemed, the defendant ſhould ac- 
count; but, in regard he came in at an old 
hand, it ſhould not be taken, but ſo far only 
as went in diſcount of his money, - uot for the 


ſurpluſage. 


So, where lands were extended in 1625, and 
held in extent, and then a bill was exhibited to 
redeem, and the lands not being redeemed, 
that bill was diſmiſſed in 1641 (u); afterwards, 
he who had the extent, by virtue of the diſ- 
miſſion, ſold the premiſes to the defendant, 
and the plaintiff having ſince bought the equity 


() Pearſon v. Pulley, 1 Ch. Ca. 102. 


() Cloberry v. Lymands, 2 Ch. Rep. 392. gh 
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of redemption, came- to-redeem ; the Court, 
notwithſtanding the diſmiſſion and length of 
time, ordered an account from the purchaſe, 
not from any time before, but till then the 
profits to go againſt the intereſt. 


Where a mortgagor, having been defeated, 
after a ſpecial .verdi& and great agitation at 
law, in his endeavour to overthrow the mort- 
gage by a ſuppoled entail, exhibited a bill, to 
redeem (r); the mortgagee having ſworn, that 
he paid 120/. in defending his mortgage at law, 
although he had but 601. coſts allowed him 
there; the Court determined that he ſhould 
not be held down to the taxation at law, but 
ſhould, upon the account, be allowed all that 
he had laid out or expended ; and the mort- 
gagee, fearing his mortgage would have been 
defeated at law, having got adminiſtration, as 
principal creditor, in the Spiritual Court he was 
allowed the coſts expended there alſo. 


An account taken by a Maſter upon a de- 
cree in a bill of revivor, brought by an infant 


heir, will bind the heir, unleſs he can 9 
or falſify (//. | * 


(x) Ramſden v. Langley, 2 Vern. 536. 
Badham v. Odell, 4 Brown's Parl. Ca. 447. Se. 
Supra.” : 


Where 
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Where the yearly rents and profits of an 
eftate in mortgage greatly exceed the intereſt 
of the money lent, reſts are annually made on 
making up the account, and the ſurplus ap- 
plied to fink the principal (z). But as this is 
often attended with great hardſhips to mortga- 
gees (eſpecially when the ſum is large, and the 
mortgagee forced to enter upon the eſtate, and 
then can only ſatisfy his debt by parcels, and is 
a bailiff to the mortgagor, without ſalary, ſub- 
ject to an account) the Maſter is not obliged, 
on every ſmall exceſs of intereſt, to apply it to 
ſink the principal ; nor has the Court ever laid 
it down as an invariable rule, that the Maſter 


muſt always, in taking ſuch account, make 
annual reſts. A 


It is the conſtant practice of the Court of 
Chancery, in decrees againſt a mortgagee upon 
a bill for redemption, or againſt an executor 
to account, to direct it with future words, to 
wit, to account for what they have received, 
or might have, if it had not been for their 
own default (a); and yet if the perſon, de- 

* i a ; | 


(z) Gould v. Tancred, 2 Atk. 534. 
(a) Bulſtrode v. Bradley, 3 Atk. 582. 


oreed 
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creed to account, receive any thing ſubſe- 
qent to the decree, it is enquirable before 
the Maſter, and the defendants in ſuch caſe 


muſt bring ſuch ſums ſo received to ac- 
count. : 


CAN. 


| 
| 


| CAP. XXI. 


OF FORECLOSURE. 


THE fame principle of ſubſtantial juſtice, 
which induced courts of equity to interfere on 
behalf of a mortgagor, who had forfeited his 
eſtate (by not performing the condition annexed 
to the conveyance thereof), and to relieve him 
from the conſequences that in law followed ſuch 
neglect, rendered neceſſary the eſtabliſhment of 


rules, by complying with which the mortgagee 


might compel the mortgagor to perform the 
contract on his part; namely, the repayment of 
the money borrowed, with intereſt. This may 
be done, either by procuring a decree for fale of 
the eſtate, if reverſionary, or, if in poſſeſſion, 
by calling upon the mortgagor in Court to re- 

Ee deem 
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deem his eſtate preſently, or, in default of ſo 
doing, to be for ever forecloſed, that is, barred 
and utterly excluded his equity of redemption 


without recal, unleſs upon ſpectral circum- 
ſtances (a). - 


Where the mortgage is of money in the 
ſtocks, or the like, no decree of forecloſure is 
neceſſary (b); therefore, where a bill was brought 
in 1729 by the plaintiff, to redeem the ſum of 
2 cool. Eaſt-India ſtock, transferred to the de- 
fendant in 1708, for the ſecuring the ſum of 
20001. and intereſt; the defendant having exe- 
cuted a defeazance, whereby he obliged himſelf 
to transfer the ſtock on payment of the 2000/7. 
and intereſt, on the 2d of July following the 
mortgage of it. The Lord Chancellor ſaid, 
this was a very plain caſe for the defendant. In 
a mortgage of land, a bill of foregloſure ought 
to be brought, but on a mortgage of ſtock it 
was not neceſſary, and therefore a ſtrong reaſon 
for the mortgagor's departing from the right. 


And the ſtock having increaſed in value, 
which 1s a mere accident, will be no inducement 
to a Court of Equity to decree a redemption (c). 


{a) 2 Inſt. 198. 
) Lockwood, et al. v. Ewer, 2 Atk. 303. (e) bid: 
| 3X But, 
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But, it is to be obſerved on the laſt-mentioned 
caſe, that the period of time had elapſed be- 
tween the mortgage and the bill to redeem, after 
which, it will be ſhewn hereafter, a Court of 
Equity refuſes its aid to a mortgagor, unleſs 
under ſpecial circumſtances. 


The mortgagor or his heir are neceſſary parties 


to a bill to forecloſe by the mortgagee d. 


If there be ſeveral mortgagees of an entire 
thing mortgaged, they muſt all be made parties 
to the bill of forecloſure. This was held to be 
neceſſary in the caſe of Lowe v. Morgan(e), 
where a ſhare of Covent-Garden Theatre having 
been mortgaged, the mortgagee aſſigned the 
mortgage to a truſtee, in truſt for three perſons, 
who contributed equal proportions of the money. 
One of the three filed a bill to forecloſe the 
equity of redemption. The cauſe was opened 
as a common bill of forecloſure, and the ordi- 
nary decree pronounced; but the Regiſter find- 
ing ſome difficulty in drawing up the decree, 
applied to the Lord Chancellor, who ſaid it was 
a new caſe in reſpect to their being joint-tenants, 
and that it would be impoſſible for one to fore - 


(4) Howes v. Wadham, Ridgw. Rep. 199. 
(e) Lowe v. Morgan, 1 Brown's Rep. Ch. 368. 
cloſe, 
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Hoſe, without making the other two parties: 
The cauſe therefore ſtood over for that purpoſe. 


But where a truſtee laid out the money of dif- 
ferent perſons on a mortgage, a forecloſure was 
permitted by one cefui que truft, as to his ſhare 
on a bill filed by him againſt the mortgagors 
and co-mortgagees . 


So, if there be ſeveral derivative mortgagets, 
they muſt all be made parties to a bill to fore- 
cloſe, in order that there may not be a multi- 
plicity of ſuits. 


In a bill to forecloſe, the caſe was (80, 4 

made a mortgage for a term of five hundted 
years, for ſecuring three hundred and fifty 
pounds and intereſt to B, who, ſo long before 
as 1705, affigned the term to C, redeemable by 
himſelf, on the payment of zool. B died, C 
brought a bill againſt 4 to redeem, or be fore - 
cloſed; and though but a derivative mortgagee, 
yet he did not make the repreſentatives of B, 
the original mortgagee, parties. Et per curiam, 
here is plainly a want of proper parties; B had 
a right to redeem C; and to prevent another 


172 Montgomerie v. Marquis of Bath, 3 Vez. Jun. 560. 
(g) Hobart v. Abbot, 2 P. Will. 643. Mich. 1731. 


3X 2 account, 
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account, as to what is due upon the original 


mortgage, his repreſentatives ought to be before 
the Court. 


Courts of equity will never decree a foreclo- 
ſure, until the period limited for payment of 
the money be paſſed, and the eſtate, in conſe- 
quence thereof, forfeited to the mortgagee (); 
for it cannot ſhorten the time given by expreſs 
covenant and agreement between the parties, as 
that would be to alter the nature of the con- 
tract, to the injury of ba party affected 
thereby. ] 
On a bill. for forecloſure, the title of the 


a cannot be inveſtigated ; but he will 
| be left to purſue legal means to eſtabliſh i 1 


And, therefore, where a mortgagee ſued to 
have his money (7), or that the defendant ſhould 
be barred of his equity of redemption; it hap- 
pened that, by ſubſequent orders, poſſeſſion 
was directed to be given to the mortgagee, and 
contempt proſecuted for not delivering it ac- 
cordingly ; upon which, the heir of the mort · 
gagor ſet forth a title in his examination, that 


(% Bonham v. Newcomb, 2 Vent. 365. 1 Vern. 232. 
Sc. ſupra. | | 
() Anonymous, 2 Ch: Ca. 244. 
the 


OF FORECLOSURE. 1045 


the mortgagee would have debated, but he was 
not admitted; it being inſiſted, that the courſe 
of the Court, upon. ſuch a bill, was, and the 
Court could go no farther than, to take away 
the equity of redemption, and leave the mort- 
gagee to ſuch title as he had, at law, but could 
not amend it; which the Lord Chancellor agreed 
to, and diſcharged the contempt. 


A mortgagee may bring an ejectment, at law, 
at the ſame time that he hath a bill of foreclo- 
ſure depending (4); for he will not be prevented 
from purſuing all his remedies for the recovery 
of his debt, 


But ſpecial circumſtances may ariſe, which 
will take the caſe out' of the common rule, and 
induce the Court to grant an injunction, to ſtay 
proceedings upon the ejectment. 


Thus, where a bill was brought by the plain- 
tiff againſt the defendant (I), for an account of 
the rents and profits of an eſtate, during the 
time that he was guardian to the plaintiff's bro- 
ther, and for an injunction to ſtay proceedings 
upon an ejectment for the poſſeſſion thereof, it 
being mortgaged to him; the Court, becauſe 


(% Booth w. Booth, 2 Atk. 344. (1) Ibid. 
| 3X 3 ho 
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he was proceeding to forecloſe the equity of 
redemption, 1t being entangled with an account 
of the perſonal eftate, agreed to grant an in- 
junction, provided the plaintiff conſented to 
give ſecurity to redeem. 


Although a mortgagee be, of right, entitled 
to a decree for forecloſure, after the eſtate be- 
comes forfeited, if he act fairly, yet, if there 
be any injuſtice in the caſe, the Court may 
refuſe ſuch decree (m). Thus, where a mort- 
gagee, having notice of a voluntary ſettlement, 
procured the truſtees of the eftate to convey 
to him to protect his incumbrance; the Court, 
on a bill filed by him to forecloſe the children 
claiming under the ſettlement, refuſed to do ſo; 
ſaying, that if he might be ſuffered to prote& 
himſelf by getting in the legal eſtate, they 


would not carry it on by a decree in equity to 
forecloſe. | 


A mortgagee of a copyhold eſtate, who is 
not in poſſeſſion, may exhibit his bill againſt a 
mortgagor, before admittance, for a decree of 
forecloſure (n); and, after he has obtained ſuch 


(n) Saunders v. Dehew, 2 Vern. 271. Se. ſupra. 
(=) Sutton v. Stone, er al, 2 Atk, 101. 


a decree, 


OF FORECLOSURE, 1047 


a decree, may bring his ejectment for the poſ- 
ſeſſion of the mortgaged premiſes. 


Where a mortgagee is made party to a bill (o), 
praying relief is the ſame thing as praying to 
redeem, for redemption is the proper relief; 
and if, upon a reference to a Maſter to ſee what 
is due for principal, intereſt, and coſts, the 
plaintiff does not redeem the mortgagee, the 
Court will, on his application, diſmiſs the bill, 
as againſt him, which is equivalent to decreeing 
a forecloſure. 

\ 

If the heir of the mortgagee exhibit a bill to 
have the mortgagor pay the money /, or, to 
be decreed to make farther aſſurance, and be 
forecloſed of redemption; it is a good cauſe of 
demurrer, that the executor of the mortgagee, 
who may have title to the mortgage-money, is 


no party. 


And, ſince it has been determined that (9), 
in all mortgages, the money belongs to the exe- 
cutor or adminiſtrator, and not to the heir; if 


(e) Cholmley v. Counteſs Dowager of Oxford, 2 Atk. 
267. 

Freak v. Hearſey, 1 Ch. Ca. 51. 

) Meeker v. Tanton, 2 Ch. Ca. 29. 


3X 4 it 
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it comes out, upon the hearing, that the exe- 
cutor or adminiſtrator are not parties, the plain- 


tiff in the cauſe cannot be permitted to pro- 


ceed. 

The executor of the mortgagor need not be 
party (r); for where, on a bill brought by a 
mortgagee againſt the mortgagor to forecloſe, it 
was objected, that he ought to have been a 
party, as it did not appear, but that he might 
have paid the debt; it was held by the Maſter 


of the Rolls and the Regiſter, that there was 


no neceſſity to make him party; becauſe, the 
bill being only to forecloſe the equity, the 


plaintiff need only make him a party that had 


the equity, viz. the heir; and the courſe was 
ſo; neither was the mortgagee any ways bound 
to intermeddle with the perſonal eſtate, or to 
run into an account thereof; and, if the heir 
would have the benefit of any payment made 


by the mortgagor or his executor, he muſt 
prove it. | 


But a forecloſure, obtained on a bill ex- 
hibited by the heir at law, will be binding (s), 
although the executor or adminiftrator be not a 


r) Duncomb v. Hanſley, 3 P. Will. 334. in notes. 
(5) Clarkfon v. Bowyer, e cont. 2 Vern. 66. 


party ; 
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party; for if the executor or adminiſtrator of 
the mortgagee ſhould afterwards come againſt 
the heir of the mortgagee, to have the benefit 
of the mortgage, the heir, in caſe the land be 
worth more than the money, may pay him the 


money, and take tbe benefit of forecloſure to 
himſelf. 


Where the heir of the mortgagee had fore- 
cloſed the mortgagor, the - executor. of the 
mortgagee being no party (t); upon a bill, by 
the executor, againft the heir of the mortgagee 


and againſt the mortgagor, the land was decreed 
to the executor. 


But it is obſervable that, in the laſt caſe, the 
heir made no offer to pay the mortgage-money 
to the executor, which is the baſis of the reſo- 
lution in the former caſe. 


A plea of a decree for forecloſure in the com- 
mon form, with an averment of non-payment 
of the money, &c. but no final order for fore- 
cloſure, on appeal from Lord King, was held 
not to be good (u); for, although ſuch plea and 
length of time might be a good defence, yet, 


() Globe er Ux. v. E. of Carliſle, cited in the laſt caſe. 
(4) Senhouſe v. Earl, 2 Vez. 450. 


AS 
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g as a plea, it could not ſtand for want of a final 
order. I F 
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On a decree to forecloſe at a period certain, 
the computation of time muſt be according 
to calendar months, and not according to lunar 
ones (r). 


WY - = 
9 


A decree to forecloſe tenant in tail of an 
equity of redemption, will bind his iſſue, and 
[ alſo thoſe in remainder, who are no parties to 
1 the mortgage; becauſe the equity of redemp- 
tion is a right ſet up only in a Court of Equity, 
and may be there extinguiſhed. 


Thus where, in May 1613, R, on his mar- 
riage with D his wife, ſettled lands on himſelf 
for life, remainder to D for, life, remainder to 
the heirs male of his own body, and then died, 
having iſſue C, his firſt, and H, his ſecond 
ſon (/). D, his widow, married with G, and 
they entered on the lands in queſtion as D's 
jointure. C' the ſon, in November 1638, for 
8ool. conveyed theſe lands by deed, fine, and 
recovery, to G and his wife, to the uſe of D 


(x) Anonymous, Barnard, 324. Sc. 2 Eq. Ca. Abr. 
hog, pl. 38. c 
(5) Chaumond Roſcarrick v. Barton, 1 Ch. Ca. 217. 


for 
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for life, remainder to the uſe of C and his heirs, 
till he failed to pay ſeveral ſums, amounting to 
800l. at ſeveral days, and, after default of pay- 
ment of any of theſe ſums, to G and his heirs. 
Afterwards, in 1639, C, on his own marriage, 
ſettled theſe lands on himſelf for life, remainder 
to M his wife for life, remainder to his firſt and 
other ſons in tail, remainder to H in tail. In 
1650, G, with the conſent of C, affigned his 
eſtate, which was for the ſecurity of the 800l. 
and was forfeited, to B, In 1656, B obtained 
a decree to forecloſe, unleſs C paid him what 
was due; C died without ifſue male; D lived 
till 1668; then H exhibited his bill to redeem, 
alledging that he, being no party to the decree, 
and C but tenant for life, it could not bind him. 


But the Court were of opinion, that H ought 
not to be admitted to redeem; and Lord Chief 
Juſtice Hale ſaid, he was of opinion, that there 
was no colour for ſuch a decree; that it had gone 
far enough, and that he would go no farther than 
precedents in the matter of equity of redemp- 
tion, which had too much favour already; there 
ſnould be no decree for ¶ in reſpect of the 
antiquity, for if he would redeem, he muſt 
come in time. It was but juſt to forecloſe for 
not coming in time; and a decree to forecloſe 


1 tenant 
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tenant in tail, ſhould bind his iſſue in an equity 
of redemption. The eſtate moved from C to 
B, and not from V, and C was the viſible poſ- 
ſeſſor and owner. It was a great ſore, that 
mortgagees were but bailiffs; and the limitation 
to N was but voluntary, ſo his pretence was 
not to be ſupported againſt a purchaſer, for ſo 
a mortgagee was; here the purchaſe was made 
abſolute by the decree, and if there were divers 
remainder-men of the equity, there would be 
no occaſion to make them all parties. 


And a releaſe of the equity of redemption by 
tenant in tail, under a ſubſequent ſettlement, 


after a decree for an account and forecloſure, 1s 
fantamount to an abſolute forecloſure by order. 


Thus (2), where 17 being ſeiſed in fee, mort- 
gaged for years, and afterwards, in 1734, made 


his will, and deviſed his eſtate to his ſon and 


his heirs, ſybje& to an annuity. to his wife for 
life, and to the incumbrances upon the eſtate ; 
and in caſe his ſon ſhould die without iſſue, to 
be divided amongſt his three daughters, ar ſuch 


of them as ſhould be living at the death of his 


ſon; and if his ſon and daughters fhould all 
die without iſſue, then to his wife for life, 


(z) Reynoldfon v. Perkins, Amb: Rep. 564. 
| - remainder 
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remainder to his own right heirs. A bill was 
brought by P, as aſſignee of the original mort- 
gagee, againſt the widow of the mortgagor, 
and her ſon, who was then an infant, to fore- 
cloſe the equity of redemption; but the daught- 
ers were not made parties. In 1746, the cauſe 
was heard, and a decree made for an account 
and forecloſure, unleſs redeemed by the mother 
or ſon. The account was taken before the 
Maſter, and the time for redemption being ſe- 
veral times enlarged, and at laſt elapſed, the ſon, 
having attained 21, releaſed the equity of re- 
demption; ſo that the forecloſure was not made 
abſolute againſt him, but was made abſolute 
againſt the wife. The ſon afterwards died with- 
out iſſue, and R having bought the daughters? 
intereſt for a trifle, in 1765, filed a bill to 
redeem. But the Lord Chancellor was elear 
of opinion, that P was not entitled to redemp- 
tion. That the firſt tenant in tail being a party 
to the forecloſure was ſufficient. That he ſuſ- 
tained the intereſt of every body, and thoſe in 
remainder were conſidered as cyphers. That it 
would be very inconvenient if the remainder- 
men were neceſſarily to be parties. There might 
never be an abſolute forecloſure. The account 
would be endleſs, and the forecloſure would be 
open to every contingent remainder-man. That 

nobody 
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nobody would lend money upon ſuch terms. 
That the releaſe in this caſe, was equal to an 
abſolute forecloſure by drder. That the ac- 
counts were taken, and the time for redemption 
elapſed, and that this cafe was not ſo ſtrong as 
that of Ro/carrick and Barton (a). 


But it was obſerved, in the preceding caſe, 
that the length of time elapſed after the receipt 
and forecloſure was an additional circumſtance 
againſt the relief prayed, and that the plaintiff 
appeared to have purchaſed the daughters' inte- 
reſt for a trifle, and was trying an experiment. 


But, although in ſuch caſe, where there is a 


_ Clear tenancy in tail, there is no occaſion for the 


remainder-man's being a party to a bill of fore- 
cloſure (ö), yet if there be an expreſs eſtate for 
life, the remainder-man ought to be a party. 


If there de many incumbrancers, ſome of 
whom are not made parties to a bill to fore- 
cloſe (r), the plaintiff, in the bill, may not- 
withſtanding forecloſe ſuch defendants as he has 
brought before the Court. 


(a) 1 Chan. Ca. 217. 
(5) Sutton v. Stone, 2 Atk. 101. : 
(e) Draper et al.“ v. Jennings er al.“ 2 Vern. 518. 
| But 
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But thoſe not parties to the ſuit will not be 
bound by ſuch decree (d). Thus, where R 
mortgaged his eſtate to & for 99 years, to P 
for 40 years, then to T the plaintiff's huſband 
for 15001. and afterwards to B; B bought in 
the two firſt mortgages ; then the plaintiff, 
adminiſtrator, durante minore etate, exhibited 
a bill againſt R and B, ſetting forth a title to 
diſcover the defendant's title and redeem; to 
which the defendant anſwered, but no farther 
proceedings were had by the plaintiff. B had 
notice of the plaintiff's title; then B notwith- 
ſtanding exhibited a bill againſt R alone, to 
redeem or be precluded, and obtained a decree; 
during all this time N was in poſſeſſion. After 
precluſion of the defendants to the laſt bill, C 
bought B's intereſt ; and then the plaintiff, the 
widow of T, brought a bill to redeem, to which 
C pleaded his purchaſe and the equity of re- 
demption barred. Upon this ftate of the caſe, 
the queſtion was, whether B ſhould have made 
the now plaintiff party to his bill to forecloſe, 
and whether ſhe ought not to be let in to re- 
deem? The Lord Keeper declared, that the 
caſe was to be judged by comparing them on 
both ſides, and ſo chuſing the leaſt inconve- 


| (4) Sherman v. Cox, 3 Rep. Ch. 84. Sc. Nelſon's Rep. 
71. 


nient 3 
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nient ; that it was extremely miſchievous to the 


mortgagee, to make all perſons that had intereſf 


parties; for by that every mortgagee, in caſe of 


| feveral mortgages, would be continually a 


bailiff, and his work never at an end ; but that, 
on the other hand, though all were not parties, 
yet thoſe who were omitted would be helped at 
laſt, as they would be entitled to their principal, 
intereſt, and coſts ; for they might come in as 
to the firſt, ſecond, third, or fourth mortga- 
gees, whereas, if the plaintiff ſhould not be 


relieved, it would be irreparable loſs and ruin ; 


and trouble and pains being leſs prejudicial than 
ruin and total loſs, his — over- ruled the 
plea. 


If there be tenant for life, reverſion in fee, 
and he in reverſion mortgages his eſtate in fee, 
and the mortgagee deviſe it, the deviſee may 
bring his bill to forecloſe againſt the mort- 
gagor (e), and need not make the heir of the 
deviſor a party; becauſe he hath no intereſt in 
the land, it being all deviſed away from him ; 
and therefore the deviſee need only forecloſe the 
mortgagor. | | 


(ec) How vv. Vigures, /apra. 1 Eq. Ca. Abr. 318. 5. 


It 
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Tt was faid in the caſe of Sale and Freeland 
and others, infants, on a bill to redeem a mort- 
gage made by the father of the defendants, or 
be forecloſed, that the Court would ſometimes 
decree infants to be forecloſed before they came 


of age (g). 


But the intereſt of infants is ſo far regarded 
and taken care of, in the Court of Chancery, 
that no decree to forecloſe can be made againſt 
them (R), without giving them a day to ſhew 
cauſe againſt it when they come of age. 


Thus, upon a bill brought to oblige an infant 
to redeem a mortgage (1); upon the hearing, 
it was decreed to an account, and the infant to 
pay what ſhould be reported due, wunle/s cauſe, 
Nc. 


2 Sale v. Freeland er al.“ 2 Vent. 351. 


Per Ld. Chan. 2 Vern, 342. Booth v. Rich, 1 Vern. 
295, Gundry v. Baynard, 2 Vern. 479. Taylor v. Philips, 
2 Vez. 23. Cook v. Parſons, Pre. Ch. 185. 


(i) Bennet v. Edwards, 2 Vern. 392. Leving v. Lady 
Caverly, Pre. Ch. 229. 
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The words of ſuch decree are thus (): © And 
this decree is to be binding to the ſaid J S, the 
infant, unleſs he ſhall, within fix months after 
he ſhall attain the age of twenty-one years, 
(being ſerved with proceſs for that purpoſe) 
ſhow unto the Court good cauſe to the con- 
trary.“ | 


If he ſhow no cauſe (/), the decree is made 


abſolute upon him ; but when he comes of age, 
and ſhews cauſe within the fix months (m), he 


may, upon motion, put in a new anſwer, and 
make a new defence; for it would be to no 
purpoſe to give him a day to ſhew cauſe, if the 
infant notwitaſtanding was concluded by what 
his guardian had done, who may have made an 
improper defence, or may have miſtaken the 


nature of his caſe (7). 


This procefs is, by way of /tbpena, to be 
ſerved on the defendant on his coming of age, 
and is a judicial writ, and muſt be returned in 


(4) 3 Bacon's Abr. 148. 

(1) Bid. 

(n) Bennet v. Lee, 2 Atk. 532. 

(2) Fountain v. Caine and Jeffs, 1 Wills, 501. Lady 
Effingham ex. of Lord Howard v. Sir John Napier, 3 
Brown's Parl. Ca. 301. &. 2 Will. 401. 

term 
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term time. If the infant ſhews no cauſe, the 
decree is made abſolute. 


But when he comes of age, he will not be 
permitted to go into the account (o), nor will 
he be ſo much as entitled to redeem the mort- 
gage, by paying what 1s reported due ; but 
will be only entitled to ſhew an error in the 
decree, or that it was unjuſt ; this was admit- 
ted as law, by the counſel on both fides, in the 
caſe of Lyne v. Willis, 13 May, 1730. 


And where the mortgage depended upon a 
diſputable title, viz. whether the anceſtor of 
the infants had executed a power, out of which 
his right to mortgage aroſe, and ſo no money 
could be expected upon aſſignment of it over; 
the court would not decree the infants to be 
forecloſed, until they came of age (y). 


It is ſaid, the proper way, in cafe of an in- 
fant, is to apply for a decree, that the lands 
may be fold to pay the debts, and that will 
bind him (q); for, in that caſe, no forfeiture 
will incur to him, as the ſurplus will be his, 


(o) Mallack v. Galton, 3 Will. Rep. 352. 
(p) Sale v. Freeland er al.“ 2 Vent. 351. Sapra, 485. 
(g) Booth v. Rich, 1 Vern. 295. Supra, 289. 
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after the debts paid. But even then, if he be 
decreed to join in the conveyance, he muſt 
have a day after he comes of age (r); for there 
is no other way than this, for the infant to ſet 


forth his title, which he ought to have an op- 


portunity of doing. 


* 
But, if the mortgagee or his alienee be ſatis- 
fied (c), and does not require that the infant 


| ſhould be a party to the ſale; in ſuch caſe, the 


legal title being in the mortgagee, and the in- 
fant having a mere equity; the decree for ale, 
the infant being no party, may be made with- 
out a day to ſhew cauſe, but then the caſe will 
be open to NY GR when the n attains 
his age. 


But, a Court of Equity, where an infant is 
plaintiff, follows the rule of law, where it is 
held that he is as much bound by a judgment 
in his own action, as if of full age (“); and, 
accordingly, in a ſuit of equity, where an infant 
is plaintiff, he is as much bound, and as little 
privileged, as one of full age. And this rule 


(r) Cook v. Parſons, 2 Vern. 429. Pre. Ch. 184, 5. 
Fountain v. Caine, 3 P. Will. 504. 
(s) Cook v. Parſons, 2 Vern. 429. Vid. g Mod, 128. 


(% 2 P. Will. 519. 3 Atk. 627. 7 
18 
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is general, unleſs groſs laches, or fraud and 
collufion, appear in the prockein amy, then the 
infant might open a decree by a new bill. 


Lord Hardwicke, in the caſe of Gregory 
and Mole/ſworth (u), wherein he aſſented to 
the rule laſt-mentioned, obſerved that he knew 
but of one caſe that was an exception; that of 
Lady Efingham and Sir John Napper, where, 
upon an appeal from Lord Macclegfield's de- 
cree, with regard to real eſtate (z), the Houſe 
of Lords gave Sir John Napper leave to ſhow 
cauſe, when he came of age, againſt his own 
decree. 


But it is obſervable that the cauſe alluded to 
was inſtituted on the ground of undue influence, 
which 1s a ſpecies of fraud. 


However, fince ſuch decifion has been made 
againſt the rule on appeal to this high juriſdic- 
tion, it may be at leaſt queſtionable whether a 
court of equity would not be induced on ſlight 
grounds, to admit an infant to ſhew cauſe 
againſt a decree in his own ſuit reſpecting his 


| (2) 3 Atk. 627. 
(x) 2 P. Will, 404. 3 Bro. Parl. Ca. 1. 


313 . | real 
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real eſtate; although they might decide other- 
wiſe, as to ſuits, with regard to his perſonal 
eſtate, or reſpecting his maintenance, education 
or the like, from the miſchiefs that would be 
incident to ſuffering him; by a new bill, to 
diſpute proceedings i in thoſe reſpects. 


It is Gs that if a woman, before her mar- 
riage, or the anceſtors of a woman, mortgage 
lands, and the equity of redemption thereof 
veſt in her, being a femme covert ; upon a bill 
brought by a mortgagee to forecloſe (%, ſhe is 
liable to be abſolutely forecloſed, though the 
procedure be during the coverture ; and it is 
certain, that ſhe ſhall have no day given to 


her, or her heirs, to redeem after the coverture 
all be determined. 


This diſtinction between the caſe of a femme 
covert and of an infant, as to a day to ſhew 
cauſe, reſults, I apprehend, from the different 
cauſes which give riſe to their reſpective diſ- 
abilities, and from the duration of thoſe diſ- 
abilities (3). The diſability of infants is the 
conſequence of a privilege given them by law, 


O) Mallack v. Galton, 3 Will. Rep. 352. Supra. 


(z) Vide Hob. 95. 1 Vez. 305. 10 Co. Rep. 43. a. 
Atk. 712. 1 Inft. 246. 403. 


for 


OF FORECLOSURE, 1063 


for their protection, founded on the natural 
inability which is preſumed to attend perſons 
of tender years, to act for themſelves, and 
which determines with their minority. That of 
femmes covert is an abſolute incapacity, ariſing 
from their having loſt, by coverture, all powers 
of acting for themſelves ; the law conſidering 
them as having voluntarily delegated their 
rights to their huſbands, or rather, that their 
rights are merged in thoſe of their huſbands. 
The law, therefore, conſiders an infant as capa- 
ble of doing no binding act during a certain 
definite period, unleſs it be evidently for his 
own good; but from a femme covert, the law 
takes the right of acting reſpecting her civil 
concerns; and having inveſted the huſband 
with the right of acting for her, leaves her 
liable to the conſequences of his neglect, if 
there be no fraud. The right, therefore, to 
ſhew cauſe againſt a decree of forecloſure, made 
during infancy, after the infant attains his full 
age, is, in equity, analogous to the privilege 
he hath at common law, on an action brought 
in relation to his inheritance, the deciſion upon 
which would be a perpetual bar to him, to pray 
the parol to demur ; for, as in ſuch cafe, at 
law, he was not permitted to go on, but for 
the tenderneſs of his years (in reſpect whereof 

1 the 
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the law inferred want of underſtanding in him) 
and for his benefit, that he might not be pre- 
judiced in his eſtate, the court gave an inter- 
locutory judgment, that the ſuit ſhould remain 
over, until he attained his full age; fo, in 
equity, though in reſpe& of the original con- 
tract, and the right of the mortgagee to his 
money, and to enable him to procure it, a de- 
cree to forecloſe is not ſtayed, yet the rights of 
the parties remain juſt as they were, until he 
attains his age ; when, if any reaſon exiſted at 
the time of forecloſure, which, if urged to the 
Court, would have been a ground for refuſing 
it, he may take advantage of that, and have it 
opened (a); but the parolle never demurred 
on account of coverture, for there was no na- 
tural incapacity to act in the wife, but a legal 
difability ; ſhe having delegated her power to 
another by her own act, and, thereby, made 
herſelf liable to the conſequences thereof ; and 
it would have been repugnant to every prin- 
ciple of equity, that the mortgagee, who lent 
his money under a ſtipulation to be repaid at a 
time certain, for the performance of which the 
land was bound, ſhould, by the accident of 
coverture, have been hung up for an indefinite 


(2) Co. Litt. 246, 
period 
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period of time, to be determined by the death 
af the huſband ; for this differs from the caſe, 
where huſband and wife have a right of entry, 
which, if loſt by the neglect of the huſband, 
will be renewed in the wife after his death : as 
there the right to the lands 7s in the wife, and 
comes to her at a period when, by her incapa- 
city, ſhe cannot avail herſelf of her right of 
entry, as the means of recovering her eſtate, 
and no perſon 1s injured thereby ; but in the 
caſe of a mortgage, the right to the lands, in 
law, 1s veſted in the mortgagee, by the contract 
of the parties, for want of performance of the 
condition ; and the Court 1s only called upon, 
to inforce the contract, by cloſing the equity 
of redemption, without which the mortgagee 
can neither get his money, nor ſafely inter- 
meddle with the land. 


But, although a femme covert ſhall not have 
a poſitive day given to her, on which ſhe may 
ſhew cauſe againſt the decree (6), as an infant 
fhall, yet; I apprehend, if a bill be brought 
againſt her and her huſband, during coverture, 
reſpecting her inheritance, which he claims 
merely in her right, and he afterwards dies, the 


(5) Gilb. Forum Romanum, 161. Evans v. Logan. E- 
wide 2 P. Will. 450. 3 P. Will. 238. l 
right 
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light ſurviving to her, ſhe may draw into queſ- 

tion and examination the validity of the decree 

obtained againſt her during coverture, and 

avoid and reverſe it, if there be juft cauſe ſo 
to do. 


Mr. Juftice Wright obſerved (c), in the 
caſe of Sutton and Stone, that he did not ap- 
prehend the Court of Chancery would point out 
what title the mortgagor ſhould make on a bill 
to forecloſe, but would decree him to make 
fuch title to the mortgagee, as he was capable 
of doing: And thereupon, in the caſe in queſ- 
tion, he directed a good title to be made by 
the defendant to the plaintiff, and the principal 
intereſt and coſts on the mortgage to be paid in 
fix months, or the defendant to ſtand abſolutely 
forecloſed. 


If there be any unfair conduct in the mort- 
gagee, the Court will open the forecloſure, 


Thus, where a mortgagee obtained a decree 
to forecloſe the mortgagor (d), pending a ſuit 
by his creditors to have the eſtate fold for pay- 


(c) 2 Atk. 101. 


(4) Solely v. Saliſbury, 9 Mod. 153. Sc. 2 Eq. Ca. 
Abr. 600. p. 25. 


ment 


OF FORECLOSURE. 1067 


ment of their debts; the Court decreed, that 
the creditors ſhould redeem upon payment of 
principal, intereſt, and coſts, to the mortgagee, 
and referred it to a Maſter to take an account 
thereof, and directed that the lands ſhould be 
ſold to pay the creditors. 


So, if there be a mortgagee, and ſeveral 
judgment creditors, and the perſons to whom 
the judgments are given, give the mortgagee 
notice thereof, and tender him payment (e); 
if the mortgagee, afterwards, obtain a decree 
to forecloſe, the Court will, upon a bill filed 
by the judgment creditors, open the foreclo- 
ſure, and decree them their money. 


But if the mortgagee had no actual notice of 
the judgment, the decree to forecloſe would 
bind the judgment creditor /. Sed guære, for, 
in the principal caſe, the mortgagee purchaſed 
the eſtate, after forecloſure, for a farther ſum 
of money ; and, in the caſe of Godfrey v. 
Chadwell, it was held (g/, that a fecond mort- 
gagee might redeem the firſt, after a decree ob- 
tained by him to forecloſe, although the firſt 


{e) Greſwold v. Marſham, 2 Chan. Ca. 170. Supra. 
Y Dia. 
(e) 2 Vern. 601. Er vid. Morret v. Weſterne. Supra. 


mortgagee 
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mortgagee had no notice of the ſecond mort- 
gage, before the decree. 


But the firſt mortgagee ſhall be allowed all 
his expences out of pocket. 


Thus, where L, a ſecond mortgagee (I), 
came to redeem H, who had been at great 
expences in law-ſuits to forecloſe the mortgagor, 
and otherwiſe, in relation to the eſtate; the 
Court ordered, that his coſts ſhould not be 
taxed, as in an adverſe ſuit, but that he ſhould 
be allowed all his coſts and expences, as was 
done in the caſe of a ſolicitor, who laid out and 
diſburſed money for his client ; and farther, 
that the profits of the eſtate in queſtion ſhould 
be applied, in the firſt place, to pay and ſatisfy 
what was due for ſuch coſts, charges, and diſ- 
burſements, before it was applied to fink the 
principal ; for that it was not reaſonable he 
Jhould wait for it, and be allowed it only on 
the foot of the account (as had been uſually 
done) whereby he might loſe the intereſt there- 
of, for ten or more years together. 


And a decree to forecloſe, though made ab- 


(5) Lomax v. Hide, 2 Vern. 185. 
Ys ſolute, 
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ſolute, ſigned and inrolled, is no plea to a ſuit to 
redeem, if {urreptitiouſly procured i). 


Thus, where a plaintiff brought a bill to re- 
deem, ſetting forth, that his late father being 
ſeiſed in fee of lands in P of gol. per annum, 
made a mortgage thereof to 7 5, and that the 
defendant deſired the plaintiff's father would 
conſent, that this mortgage ſhould be aſſigned 
to the defendant, who would help the plaintiffs 
father to a place, and be willing to take his in- 
tereſt out of the profits of the place; that 
thereupon this mortgage was, by the plaintiff's 
father's conſent, aſſigned to the defendant, who 
never helped the plaintiff's father to any place; 
but inſtead thereof, the defendant, the next 
term after the mortgage was forfeited, brought 
an ejectment againſt the plaintiff*s father, and 
turned him out of poſſeſſion ; and the term next 
following, the defendant brought a bill againſt 
the plaintiff's father, who put in an anſwer to 
the bill, and then the defendant got a common 
bailiff, one of a ſcandalous character, to make 
an affidavit, that the plaiatiff's father had left 
his habitation, and (as he believed and was 
credibly informed) was gone beyond ſea ; upon 


(5) Lloyd v. Manſell, 2 P. Will. 74. 


which 
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which affidavit the now defendant got an order, 
that ſervice of the then defendant's clerk in 
Court might be good ſervice ; whereas the 
plaintiff's father was then living, and publicly 
appeared in the next county with his wife's re- 
lations ; but upon this falſe affidavit, and order 
made thereupon, the cauſe was heard er parte, 
and the report made ex parte, and confirmed 
abſolutely ; by which means the / plaintiff's 
father became abſolutely forecloſed, although 
the eftate was of much greater value than the 


The defendant pleaded this decree and re- 
port (), and both made abſolute, ſigned and 
inrolled. Et per curiam, all theſe circum- 
ſtances of fraud ought to be anſwered ; which 
the defendant has been fo far from doing, that 
he only pleads that decree and report as a bar, 
which the plaintiff ſeeks to ſet aſide; and the 
decree being ſigned and inrolled, the plaintiff 
has na other remedy ; -and if theſe matters of 
fraud laid in the bill are true, it is moſt reaſon- 
able that the decree ſhould be ſet aſide, and 
the plea was over-ruled. 


It was objeed, in the above caſe, that ac- 


% Lloyd v. Manſell, 2 P. Will, 74. 
5 | carding 
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cording to the rule then laid_down, a decree 
might be ſet aſide by an original bill (m); but the 
Court replied, that ſuch a groſs fraud as this, 


was an abule of the Court, and ſufficient to ſet 
any decree aſide. 


The time for payment, limited an a decree 
for forecloſure, may be renewed ſeveral times, 
upon ſpecial circumſtances. 


Thus, where a decree for forecloſure was 
made, and fix months time given thereby for 
redeeming, according to the uſual form of thoſe 
decrees (n); the ſix months being near ex- 
piring, the mortgagor obtained an order for 
enlarging the ſame for fix months more. After 
this, he produced another order for enlarging 
the time ſix months farther, but it was made 
part of that order, that he ſhould fign the 
Regiſter's book, and thereby agree not to aſk 
for a farther enlargement. He figned the 
Regiſter's book for that purpoſe accordingly. 
Notwithſtanding which, on a farther motion, 
that the time might be enlarged fix months 
more upon this circumſtance, that the eſtate 


(e) Lloyd v. Manſell, 2 P. Will. 74. 


() Anonymous, Barnard Rep. 221. Sc. 2 Eq. Ca. : 
Abr. 605. 37. AED: 


WAS 
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was of greater value than the incumbrance 
upon it amounted to, the Lord Chancellor was 
6f opinion, that, upon that ground, the mo- 
tion was reaſonable ; but made it part of his 
order, that this laſt time ſhould be peremp- 


tory. 


And where it appeared that, notwithſtand- 
ing a continued endeayour, on the part of. the 
mortgagor, to ſell the lands mortgaged, and 
pay what was due, he was prevented by in- 
evitable neceſſity, and no wilful default could 
be alledged in him, as where a rebellion was 
ſubſiſting (o); the Court enlarged the time, as 
to the performance of ſuch a decree, notwith- 
ſtanding it had been ſigned and inrolled. 


A decree for forecloſure will not be opened 
in favour of a mere volunteer /); for a mort- 
gagee is a purchaſer, and ſo hath equal equity 
with a volunteer, and an abſolute eſtate, in 

law, by the forecloſure. 


It has been obſerved, that in Welck mort- 
gages, where, by ſpecial agreement, profits 


(e) 1 Ch. Ca. 63, 4. Cocker v. Beavit, 1 Rep. Ch. 253. 
Iſmoord v. Claypool, 1 Ch. Rep. 139. 
(p) Roſcarrick v. Barton, fupra, Sc. 1 Eq. Ca. Abr. 


317. 4- 
are 
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are to be ſet againſt intereſt, there can be no 
forecloſure ; but on tendering principal and 
intereſt, the mortgagor may come into Chan- 
cery for a redemption at any time (g). The 
reaſon 1s, becauſe, in ſuch caſes, there is nothing 
for the rule laid down by the Court in analogy 
to the ſtatute of limitations, to operate upon, 
for there is no forfeiture, and it is on forfeiture 
that the rule begins to attach. And though, 
in ſuch caſe, the mortgagee becomes in the 
nature of a perpetual bailiff to the mortgagor, 
which is an additional objection to opening 
long accounts, yet that does not hold, where 
the mortgagee voluntarily takes the eſtate ſub- 
ject to a perpetual account, becauſe he ought 
not to be relieved from his own contract and 


agreement. 


A forecloſure, obtained by a firſt mortgagee 
againſt a ſecond mortgagee, will be opened in 
favour of ſuch ſecond mortgagee, if the land 
be afterwards deviſed by the irt mortgagee to 
the mortgagor; for although the ſecond mort- 
gagee, having accepted the lands already mort - 
gaged for his ſecurity, muſt hold them, ſubject 
to the ſame conditions, to which they are 


(gp) 1 Vez. 406. Howel v. Price, ſapra. 


3 Z liable 
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liable in the hands of the mortgagor (he being 

able to convey only what he has, which 1s an 
eſtate ſubject to forecloſure, unleſs redeemed 
either by him, or thoſe claiming under him) ; 
yet as between the mortgagor and mort gagee, 
the debt continuing due, and the charge on 
the eſtate valid, it is capable of re-attaching 
upon the lands, if they come again into the 
hands of the mortgagor, or thoſe of a ſubſe- 
quent claimant under him ; and the mortgage 
deed may be made uſe of, as a kind of equita- 
ble eſtoppel, to any plea the mortgagor may 
put in, in anſwer to this claim. It in ſome 
degree reſembles the caſe, where a man makes 
a leaſe, by indenture, of D, in which he has 
no intereſt, and then purchaſes D in fee, and 
afterwards bargains and ſells it to 4 and his 
heirs (7); in which caſe, A will be ſubje& to 
the leaſe (s). So, where a truſt is broken, and 
then ſomething done which is a full bar to the 
ceftui que truſt ; yet the land comihg after- 
wards to the truſtee's hands, he will be decreed 
to convey to the ceſtui gue trufe. 


Thus, where there was a. firſt and ſecond 
mortgage made of the ſame eſtate, the firſt 


{r) Salk. 276. 
(s) Lord Canmore's caſe, cited 1 Vern, 148. 
mort - 
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mort gagee brought a bill againſt the ſecond, 
to compel him to redeem or to be forecloſed, 
and forecloſed him accordingly (t); afterwards, 
the firſt mortgagee, by his will, deviſed the 
ſame premiſes to the mortgagor; whereupon 
the ſecond mortgagee brought a new bill, to 
ſet aſide the firſt mortgage, and to be let into 
a ſatisfaction of his money; to which the de- 
fendant pleaded the former ſuit, and decree 
of forecloſure: but the Court ordered the de- 
fendant to anſwer the bill. 


A mortgagee may, after a forecloſure, pro- 
ceed on his bond or other collateral ſecu- 
rities. 


Thus, where E made a mortgage of toms 
leaſehold eſtates to R for 12001. and after- 
wards fold the premiſes to V for 15o00l. W 
paid off parts of the mortgage-money at dif- 
ferent periods, and died (u). His nephew 
afterwards paid off a farther ſum. Then R 
filed his bill againſt the repreſentatives of V, 
to forecloſe the equity of redemption, and ob- 
tained a decree for that pupoſe, which became 


(„H) Cook v. Sadler, 2 Vern. 235. 
(%) Tooke v. Hartley, 2 Bro, Chan. Rep. 126. 


3Z 2 ablolute, 
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abſolute. Then R got into poſſeſſion. The 


value of the premiſes not being equal to the 
mortgage-money, R's executors put up the 
eſtate to ſale by public auction, but no ſum 
being bid equal, in their opinion, to the value, 
the eſtates were bought in by a truſtee for 
them, at 400l. Notice of the day and time 
of ſale had been ſent to D, who was the exe- 
cutor of E. Then the executors of N brought 
an action againſt the executors of E, on the 
bond for the remainder of the mortgage- money, 
unſatisfied by the ſale of the eſtate, and ob- 
tained a judgment at law. Then the executors 
of E filed a bill, praying an injunction, and 
that the bond might be delivered up to be 
cancelled ; inſiſting that the mortgagee having 


forecloſed the equity of redemption, and taken 


the pledge, had made his election, and re- 


linquiſhed his right to a perſonal remedy. But 


it was anſwered, that the executors of the 
mortgagee were certainly entitled to proceed 
upon the bond for what the pledge proved 
deficient to pay. And the Chancellor was of 
opinion with thoſe who ſupported the action, 
that they had a right to proceed at law. 


But in ſuch caſe it is prudent to give the 


mortgagor notice of the day and time of ſale, 
* fo 
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ſo that he may prevent it if he pleaſe, by re- 
deeming ; and that mode of proceeding will be 
an anſwer to any objection, or the foundation 
of fraud in tranſacting the ſale. 


But, if the mortgagee, after having obtained 
a decree to forecloſe, take out proceſs upon 
any counter - ſecurity, with intent to recover his 
mortgage - money, this amounts to a waiver (x). 
As if a mortgagee, after having got a decree 
to forecloſe, which is ſigned and inrolled, bring 
an action of debt on the bond given at the 
ſame time, for payment of the money and 
performance of the covenants in the mortgage- 
deed ; ſuch action will open the forecloſure, 
and Jet in the equity of redemption of the 
mortgagor. For though the Court will, in its 
diſcretion, after a reaſonable time, allow the 
mortgagee to take the benefit of the condition, 
annexed to his eſtate ; yet, as this 1s requiring 
to have ſtriq law, and often attended with 
actual injuſtice, 'and the payment of the money 
is the eſſence of the contract, and effects ſub- 
ſtantial right between the parties, the Court is 
willing to ſeize any opportunity, either of an 
actual or implied conſent of the mortgagee to 


(x) Daſhwood v. Blythway, 1 Eq. Ca. Abr. 317. 3. 


1 open 
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open the forecloſure, and let in the mortgagor 
to redeem. 


But a bill of reviyor, and ſupplemental bill, 
will be no waiver of a decree to forecloſe (%. 
Thus, where, in 1717, a bill was brought to 
redeem, or be forecloſed; and likewiſe a 
croſs bill to redeem, on which there was a 
decree to be let in, on payment of principal, 
intereſt, and coſts, or elſe to be forecloſed : 
the mortgagor died ; and the account being 
taken, the plaintiff, finding the eſtate inſuffi- 
cient, brought a new bill of revivor, and partly 
a ſupplemental bill, both to review the former 
decree and proceedings, and likewiſe to have 
an account of the aſſets of the defendant, the 
mortgagor, and thereout to have ſatisfaction 
for a bond, which was given, as a collateral 
ſecurity, with the mortgage. The defendant, 
who was the executor of the mortgagor, pleaded 
the former decree, in bar; inſiſting, that the 
plaintiff. had elected his ſatisfaction, and had 
not ſo much as ſuggeſted, that it was deficient, 
ſo that it did not appear, but that he might 
receive a double ſatisfaction for his debt; and 
that it was plain he had not waived the mort- 


(3) Birch's caſe, Gilb. Rep. Eq. 186. 


Sage 
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gage by his bill of revivor. The plaintiff in- 
ſiſted, that it was the practice of the Court, 
that taking out of proceſs, or making uſe of 
any counter-ſecurity, was, in itſelf, a waiver 
of the forecloſure; and that a mortgagee had 
always his election to waive, and open the 
forecloſure, and to have recourſe to his bond 
and covenant, if he thought proper. But the 
Court was of opinion that the plaintiff, by his 
revivor, had not waived the mortgage, or fo 
much as ſuggeſted a deficiency ; and the plea 
was directed to ſtand for an anſwer, without 
liberty to except. | 


Except in the inſtances already mentioned, 
I do not find that any rules have been, nor, 
do I apprehend, any can be laid down by 
Courts of Equity, as to the exerciſe of their 
juriſdiction in opening forecloſures, either with 
reſpect to the time, which ſhall be conſidered 
as a bar, or to the particular circumſtances, 
which will entitle a ſuitor to this interpoſition 
of the Court; for caſes of this ſort embrace 
ſuch a yariety of conſiderations, and are fre- 
quently ſo complicated in their nature, that 
each depends, in a great degree, upon its own 
combined circumſtances; and may be rather 
conſidered, as an inſtance of the fact, that the 


32 4 Courts 
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Courts will interfere to open a forecloſure, than 


as a general rule, as to the circumſtances in 
which relief will be given, 


Thus, a decree of forecloſure was opened, 
after ſixteen years, where the bill was againſt 
a mortgagee, who had obtained his ſecurity, 
part by original mortgage, and part by affign- 
ment, procured under colour of being a 
Friend to the mortgagor ; but, in truth, with 
a view to get him into his power, that the 
mortgagee might, upon his own terms, pur- 
Chaſe his eſtate, which was worth three times 
as much as the money that had been advanced 
thereupon (2). 


But where the mortgagee, in 1711, entered 
into poſſeſsion, upon a forecloſure made abſo- 
lute by conſent, and, confidering himſelf as 
having an abſolute eſtate in the mortgaged 
premiſes, by virtue of the decree, proceeded 
to make improvements thereon, by pulling 
down buildings that were ruinous ; the mort- 
gagor, fix years after, in 1717, moved the 
Court for farther time to redeem; and it was 


(2) Burgh v. Langton, 15 Vin. Abr. 476. p. 2. Sc. 
2 Eq. Ca. Abr. 609. 5. 2 Brown's Ca. Parl. 544- 


fo 
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ſo ordered upon terms (a). But this, and 
ſeveral other orders grafted thereupon, ſimilar 
in their nature, were reverſed, on appeal to 
the Houſe of Lords, upon the grounds, that 
it was not conſiſtent with the practice of Courts 
of Equity, or warranted by precedents, to en- 
large the time for redemption, after the mort- 
gagor's acquieſcence for ſix years, under a 
forecloſure, by his own cenſent ; eſpecially, 
after an alteration had been made in the eſtate, 
either by pulling down the buildings, enlarg- 
ing them, or otherwiſe ; that the appellant had 
been two years in poſſeſsion, before he began 
alterations on the eſtate, when he might look 
upon it as his own, having ſuch a title as 
would fatisfy a purchaſer; and that the money, 
reported due to the appellant, amounted to as 
much as the clear rent, at fifty-eight years 
purchaſe, excluſive of ſubſequent intereſt and 
coſts that would incur, if the litigatton were 
ſuffered to Proceed. 


In the laſt caſe, the mortgagor urged, the 
appellant's acquieſcing at firſt in the order 


made in 1717, in the examining witneſſes, and 


(a) Lant. v. Criſpe, et a“. 2 Bro. Parl. Ca. 111. 2 Eq» 
Ca. Abr. 599. Ca. 21. Vin. vol. 15. p. 467." Ca. 16, 


not 
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not oppoſing the ſubſequent orders for enlarg- 
ing the time, as amounting to an admiſſion, 
that thoſe orders were juſt, and that the eſtate 
in queſtion was ſtill redeemable. 


So, in the caſe of Wickal/ſe, executor of 
Wichalſe v. Short, neither over-value in the 
eſtate, or even a parol agreement to redeem, 
were held by Lord Cowper or Lord Harcourt, 
Chancellors, to be ſufficient reaſons to open a 
forecloſure after twenty years (b) ; and their de- 


cree was afterwards confirmed on appeal to the 
Houſe of Lords, 


In that caſe V, the plaintiff's late huſband, 
having mortgaged his eſtate at L, to ſeveral 

perſons, and the mortgagees preſſing for their 
money, the defendant & was prevailed on to 
advance 1000. for diſcharging thoſe incum- 
brances ; and, accordingly, the former mort- 
gages were aſſigned to him by deed, dated the 
29th of September, 1691. He afterwards ad- 
vanced to JV a farther ſum of 5o00!l. on the 3d 


(4) Wichalſe Executor of Wichalſe v. Short, Brown's 
Ca. Parl. 414. 2 Eq. Ca. Abr. 277. Pl. 1 Vin. vol. 7. p. 
298. Ca. 15. vol. 15. P. 478. Ca. 2. 


of 
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of December, 1692; ſo that the eſtate then 
ſtood mortgaged to him for 1 500!, and intereſt, 


- Neither principal or intereſt being paid at 
the time limited by the mortgage, or for above 
two years afterwards, &, in 1694, exhibited 
his bill againſt I, in order to forecloſe; to 
which bill, put in an anſwer, admitting the 
1 500l. and intereſt to remain due, and offering 
to pay the ſame, at ſuch time as the Court 
ſhould appoint ; but deſiring a reaſonable time 
to ſell his eſtate for that purpoſe. 


On the roth of July, 1695, this cauſe was 
heard; and a reference was made to a Maſter 
to compute the ſum due, &c. and, on pay- 
ment thereof by V, at or before Lady-day 
then next, he was to have a re-conveyance 
from the plaintiff; but, in default thereof, to 
ſtand forecloſed; and it was decreed, by con- 
- ſent, that if, in the mean time, could pro- 
cure a purchaſer for the eſtate, & ſhould join 
in a fale thereof, | 


The time for payment, appointed by the 
Maſter, which was the 29th of Auguft, 1696, 
was afterwards enlarged to the 24th of July, 


1697, when, the money not being paid, nor 


any 
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any purchaſer of the eſtate procured, the de- 
cree of forecloſure was, On that day, made 
abſolute, and, it being afterwards duly ſigned 
and inrolled, & was put in poſſeſſion of the 
mortgaged eſtate. 


The mortgagor lived above eight years af- 
terwards, but never attempted to open the fore- 
cloſure, or to diſturb & in his poſſeſſion; yet 
he, nevertheleſs, took upon him to deviſe this 
eſtate to his wife; who, in Hilary term, 1708, 
about three years after her huſband's death, 
exhibited her bill in the Court of Chancery 
againſt S, praying an account of the rents and 
profits of the premiſes, and to be let into a 
redemption of the eſtate upon a ſuggeſtion 
that the former decree and proceedings had been 
obtained by colluſion, | 


To ſo much of this bill as ſought to lay 
open the forecloſure, the defendant pleaded the 
enrolled decree, and his poſſeſſion under the 
ſame in bar; and, by his anſwer, dented any 
colluſion in obtaining that decree. And upon 
arguing this plea before Lord Chancellor Coro- 
per, it was allowed. 


But 
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But the plaintiff having replied, and wit- 
neſſes being examined, the cauſe was heard 
before Lord Chancellor Harcourt, in April, 
1714; when his Lordſhip declared, that the 
defendant had fully proved his plea, and there- 
fore diſmifled the bill with coſts ; which decree 
of diſmiſſion was afterwards affirmed, on appeal 
to the Houſe of Lords. | 


It appears, both from the reaſons ſuggeſted 
by the parties to the appeal to the Houſe of 
Lords, and by the report of this caſe (c), 
that the plaintiff, in the original ſuit, did not 
reſt ſolely upon the ground of fraud and col- 
luſion, in the original decree for forecloſure, 
but alſo relied upon frequent promiſes made, 
ſubſequent to the decree, by the mortgagee to 
the mortgagor, to be accountable for the rents, 
and. to re-convey on the re-payment of his 
money, and likewiſe upon the value of the 
eſtate, which was conſiderably more than what 
was due to the reſpondent. But Lord Har- 
court, in giving his opinion, ſaid, that the 
plaintiff came too late; for that he knew no 
inſtance where a man had been let in to re- 
deem, by a new bill, after a decree of fore- 
cloſure ſigned and inrolled, upon any parol 


(e) 2 Eq. Ca, Abr. 177. 1 in note. | 
| agreement 
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agreement or declaration, or by reaſon of an 
over-value of the eftate ; ſuch a practice would 


be of dangerous conſequence, and ſhake abun- 
dance of titles. 


But it is obſervable, on the principal caſe; 
that the mortgagor him/elf had acquieſced, 
during his life-time, under the decree; and 
that the plaintiff's claim was that of a volun- 
tary deviſee of an equity of redemption, which 
had been duly and regularly forecloſed, near 
ſeventeen years before: for perhaps a difference 
would be made if the application came early, 
and was from the mortgagor himſelf; eſpecially, 
if all things were in fatu quo, and no injury 
would reſult to the mortgagee from expences 
incurred in repairs, improvements, or other- 
wiſe; as, in ſuch caſe, although the mort- 
gagee hath the legal title, yet the mortgagor 
ſeems to have the greater equity. Beſides, as 
the original intention of the parties was a loan; 
not a purchaſe, no injuſtice would be done by 
giving the mortgagor time to redeem, upon 
making full ſatisfaction to the mortgagee. 


Such a diſtinction ſeems to be warranted (d), 
by the obſervation of the Court in the caſe 


(4) 1 Ch, Ca. 220. Supra, 
of 
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of Roſcarrick v. Barton; in which, redemp- 
tion was denied to a remainder- man after twenty 
years; but the Lord Keeper ſaid, that he made 
a great difference between parties that came to 
redeem, who were no parties to the mortgage, 
and thoſe that were. | 


The mortgagee calling it a debt, in his will, 
to a collateral purpoſe only, will not alter the 
nature of the eſtate the mortgagee hath in the 
premiſes, after a forecloſure made abſolute, and 
many years poſſeſſion by the mortgagee. 


Thus, where Charles Stuteville (e), 1674. 
1675, 1677, and 1678, made ſeveral mort- 
gages of his eſtates, in the county of &, to Sir 
Francis North, for ſecuring ſeveral ſums of 
money, amounting in the whole to 230ol.; 
and, in 1682, Sir Francis North, in conſider- 
ation of 2386“. 56. paid to him by Lady Glen- 
ham, aſſigned over all his ſecurities, upon this 
eſtate, to her and her truſtees. Lady Glenham, 
having another demand upon Stuteuille, of 
8ool. ſhe, in Eaſter Term, 1682, exhibited 
her bill in Chancery, praying, that he might 


(e) Tooke v. Biſhop of Ely, et a. Brown's Parl. Ca. 


119. Viner, vol. 15. p. 476. Note to Ca. 1. 2 Eq. Ca. 
Abr. 608. Ca. 1. 


I either 
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either pay her both thoſe debts, with - intereſt 
and coſts, or be forecloſed of his equity of 
redemption. The cauſe being heard in Eaſter 
Term, 1683, the defendant was decreed to pay 
both debts, with intereſt and coſts, by a li- 
mited time; and, in default thereof, that he 


- ſhould be forecloſed ; but, he neglecting ſo to 


do, the forecloſure was afterwards made abſo- 
lute, and the decree inrolled. 


In May, 1684, Lady Glenham aſſigned this 
decree, and all her intereſt therein, to Mr. 
Juſtice Dolben ; who being kept out of poſ- 
ſeſſion, did, in 1693, bring ſeveral ejectments, 
and thereby recovered part of the premiſes; the 
reſidue being held by Mrs. Stuteville, the mo- 
ther of Charles, as having an eſtate for life 
prior to the mortgages. 


Soon afterwards, Juſtice Dolben died, hav- 
ing made his will, and thereof conſtituted Sir 


Gilbert Dolben ſole executor and reſiduary le- 


gatee; but in this will was the following clauſe: 
« And, if Mr. Stuteville's debt be well paid, 
« as doubt not but it will, 1 order my exe- 


* cutor, Gilbert Dolben, to pay the ſum of 


« 4800l. amongſt the children of my nephew, 
« John Dolben.” And, upon calculation, this 
ſum 
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ſum of 4800l. exactly agreed with the money 
decreed to be paid, with the intereſt thereof, 
from the time of the decree to the date of the 
teſtator's will. 


Upon the death of Mrs. Stuteville, Sir Gil- 
bert brought an ejectment, and recovered the 
lands held by her, ſo that he was in poſſeſſion 
of the whole eſtate: 


In July, 1694, Charles Stuteville exhibited 
his bill in Chancery againſt Gilbert Dolben, 
praying, that he might be at liberty to redeem, 
on payment of the mortgage-money, and in- 
tereſt; but; to this bill, the defendant pleaded 
the former decree of forecloſure, and inſiſted, 
that the plaintiff ought not to be let in to a 
redemption. 


On the roth of July, 1695; this cauſe came 
on to be heard before the Lord Chancellor 
Somers, when the defendant's plea was allowed; 
but his Lordſhip recommended an accommo- 
dation, and accordingly it was ordered, by con- 
ſent, that the defendant ſhould be at liberty 
to redeem, upon payment of principal, intereſt, 
and cofts, to be computed by the Maſter. The 
plaintiff, however, not complying with this or- 

4 A der, 
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der, nor being willing to abide by this judg- 


ment of the Court on the plea, moved for 


leave to amend his bill ; and this the Court 
thought proper to grant, on condition of his 
giving his own recognizance not to diſturb 
Gilbert Dolben, or his tenants, or commit 
waſte ; but if he refuſed to comply with this 
condition in a month, then his bill was to be 
diſmiſſed with coſts, without farther motion; 
and Stuteville not complying with this order, 
his bill was diſmiſſed accordingly. 


Stuteville, ſtill apprehending he had a right 
to redeem, by deed, dated the 24th of May, 
1700, ſettled the premiſes upon truſtees, in 
truſt to ſell, and pay Sir Gilbert Dolben and 


all his other creditors; and then, in truſt for 


himſelf, his heirs, . executors, adminiſtrators, 
and aſſigns. He alſo made his will, and thereby 
deviſed all his eſtate, real and perſonal, and 
his equity of redemption in the premiſes, unto 
' Catherine Tooke, her heirs, executors, admi- 
'niſtrators, and aſſigns, and ſoon afterwards died. 
In December, 1102, eighteen years after the 
decree of forecloſure, Sir Gilbert Dolben aſ- 
ſigned over all his eſtate and intereſt in the 
premiſes to the hiſhop of Ely, in conſideration 
| © of 
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vf 80001. who afterwards purchaſed of the re- 

preſentatives of Mrs. Stuteville, a debt of 
sdool. due to her for the arrears of her join- 
ture, and for which ſhe had obtained a decree, 


whereby the whole ſtood charged with the 
debt. | 


In June, 1703, Catherine Tooke exhibited 
her bill againſt Sir Gilbert and the biſhop of 
Ely, praying a redemption of the premiſes, on 
the foot of Lady Glenham's decree ; and that 
ſhe might have a re-conveyance, and an ac- 
count of the rents and profits. To this bill, 
Sir Gilbert pleaded the decree of forecloſure, 
the biſhop likewiſe pleaded that decree, and 
his ſeyeral purchaſes from Sir Gilbert, and from 
the repreſentatives of Mrs. Stuteville ; and 
upon arguing theſe pleas, before the Lord 
Keeper Wright, on the 21ſt of July, 1704, 
they were allowed. | 


From this order, the plaintiff appealed ; in- 
ſiſting, principally, that, by Mr. Juſtice Dol- 
ben's will, and the ſubſequent proceedings, the 
forecloſure was opened; and that nothing had 
been ſince done, to bar the appellant of her 
equity of redemption. 


41A 2 On 
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On the other ſide it was contended, that Sir 
William Dolben's calling it a debt in his will, 
to a collateral purpoſe only, could not alter 


the nature of the eſtate he had in the premiſes, 


any more than the calling a leaſehold eſtate 
an eſtate in fee ſimple, would have converted 
the leaſehold into a freehold ; that the biſhop 
of Ely was a purchaſer of the eſtate, at a very 
great price, under a decree which had been 
ſigned and inrolled above twenty years, and 
which had been twice allowed, as a good bar 
of the redemption : and ſo it was held by the 
Lords, and the appeal was diſmiffed, and the 
decree and order affirmed. 


Nor will a decree of forecloſure be ſet afide, 
after twenty years, for matter of form only; 
not even although the eftate become of con- 
fiderably more value than the money lent 


thereon : but a demurrer to ſuch bill will be 
good //. 


If tenant in tail of an eftate {g),, ſubject 
to a mortgage, ſuffer a recovery, and ſell part 
thereof, and afterwards the mortgagee exhibit 
a bill for forecloſure or ſale; though, in law, 


jones v. Kenrick, 15 Vin. Abr. 470. Pl. 18.—8c. 
3 Brown's Ca. Parl. 315—2. Eq. Ca. Abr. 602. Ca. 31. 
' (e) Kirkham v. Smith, 1 Vez. 261. 
he 
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he hath a right to have all parts of the eftate 
liable to his ſatisfaction, yet the equity is, that 
the part fold ſhould not be meddled with, 
unleſs the remainder be not ſufficient for the 
ſatisfaction of the mortgagee. 


On mortgage of a reverſion, and decree to 
redeem, inſtead of the alternative, or the. 
mortgagor to be forecloſed,” the Court de- 


creed, that the mortgagee /hould /ell to ſatisfy 
the debt. : 


Thus (hk), where G being in his life ſeiſed 
in fee in a reverſion of lands depending upon 
the life of H by deed, dated the 25th Novem 
ber, 18 Jac. mortgaged the lands to A and K 
and their heirs; afterwards the mortgage be- 
came forfeited ; when K by deed, dated 1ſt 
March, 22 Jac. releaſed all his right, title, 
intereſt, claim, and demand, in the lands unto 
A and his heirs for ever. A by his will, deviſed 
the ſaid premiſes to L in fee. L being a mer- 
chant, and his livelihood conſiſting in the re- 
turns of money, and the conſideration in the 
ſaid deed of mortgage being 340l. diſburſed in 
18 Jac. upon a dry reverſion, exhibited a bill 


(þ) How v. Vigures, 1 Ch. Rep. 33. Supra. 
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to oblige the heirs at law of the amortgagor 
to repay the money, with damages, or elſe to 
have the lands decreed to him, to the- end 


that he might ſell them; and ſo the Court 
decreed. 


And if a mortgagor die, and his perſonal 
eſtate prove deficient to diſcharge the' mort- 
gage, the mortgagee may, on filing a bill to 
enforce payment of the money due, pray a 
{ale of the mortgaged eſtate in the firſt inſtance. 


But in ſuch caſe there is a diſtinction where 
the ſame perſon 1s heir and alſo executor, and 


where thoſe characters are filled by different 
perſons. 


The two laſt- mentioned propoſitions were 


aſſented to by the Court of Nene in the 
2 caſe: 


5 (i), deceaſed, mortgaged the eſtate in 
- queſtion to D in fee, and afterwards died, 
leaving T his brother and heir at law, who alſo 
took out letters of adminiſtration. Then D 
filed his bill againſt 7, praying an account of 
the principal and intereſt due on the mort- 


(%) Daniel v. Skipwith, 2 Bro. Rep. Chan. 1 55. 
5 Sage, 
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gage, and alſo a ſale; and in caſe the mort- 
gaged eſtate ſhould not prove ſufficient to pay 
the principal and intereſt due, that the defici- 
ency might be made up out of the perſonal 
eſtate, and in caſe T ſhould not admit aflets, 
that there might be an account of the perſonal 
eſtate. In the bill he ſtated the bond and 
mortgage, and that the perſonal eſtate was de- 
ficient; T by his anſwer admitted that the 
perſonal eſtate was very ſmall, and would be 
deficient, and the cauſe coming on before his 
Honor, he ordered according to the prayer of 
the bill. From this decree the defendant ap- 
pealed, becauſe it had not ordered an account 
of the perſonal eſtate in the firſt inſtance, or 
that ſo much of the eſtate only, as ſhould be 
neceſſary, ſhould be fold. Sed per curiam ; 
the decree is of courſe, the heir and perſonal 
repreſentative being the ſame perſon; though, 
if they had been different perſons, it would 
have been neceſſary firſt to have an account of 
the perſonal eſtate, 


Where one executor is a mortgagor to the 
teſtator, the bill muſt be for ſale not forecloſure 
0). 

i 2 Atk. 56. 


4A4 And 
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And where the bill was to forecloſe, and the 
defendant appeared (k), and ſtood in contempt 
for not anſwering to a ſequeſtration, and the 
cauſe came on upon the ſequeſtration, for the 
bill to be taken pro confeſſo; and the council 
for the plaintiff prayed a decree for a fale in- 
ſtead of a forecloſure ; becaufe the ſecurity was 
defective, and if they ſhould afterwards ſue 
the defendant on his bond for performance of 
covenants, that would open the decree for 
forecloſure, and he inſiſted that ſuch decrees 
were uſual. But his Honour ſaid, that he 
never had known any ; but that where the ſe- 
curity was defective, it was often indeed referred 
to a Maſter to ſet a valuation on the eſtate, 
and the plaintiff. was to take it pro tanto. But 
in this caſe he decreed a ſale, becauſe the de- 
cree was that the bill ſhould be taken pro con- 

Fefſo, and not according to the prayer of the bill. 


It ſeems to have been formerly doubted whe- 
ther, where there 1s a debt ſecured by mortgage, 
and alſo a bond debt due from the ſame -per- 
ſon, and the mortgagee exhibits his bill to 
redeem or be forecloſed, the mortgagor may 
redeem without diſcharging the bond debt, as 
well as that by mortgage; but I apprehend this 


(4) Daſhwood v. Bithazy, Moſel. 196, 
doubt 
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doubt is totally removed by the modern deciſions 
upon the ſubject (1) it aroſe from, not attending 
to the diſtinction, between an application from 
the mortgagor to redeem, and one by the mort- 
gagee to forecloſe ; for we are to obſerve, that 
the reaſon on which that opinion had prevailed 
in Courts of Equity, on application made by 
the mortgagor to redeem, was, becauſe he who 
wiſhes to have equity rendered to him, muſt 
render it to thoſe againſt whom he applies for it. 
Thus, if a mortgagor, after having forfeited his 
eſtate in law to the mortgagee, by neglecting to 
perform the condition to which he had made it 
ſubje&, applied to equity to enable him to re- 
deem, it was thought juſt, that when equity in- 
terfered to take from the mortgagee the eſtate, 
which by law was become abſolutely veſted in 

him, care ſhould be taken that the mortgagee 
was not prejudiced by its interpoſition; which, 
viewing a mortgage as a complex tranſaction, 
and not ſimply as a debt, it would be, if other 
debts that he had let the mortgagor contract, 
perhaps, in ſome degree, under confidence 
that they would be covered by his former 
ſecurity, were left undiſcharged. But there 
is no pretence for the interpoſition of this 
maxim, where a mortgagee comes to fore- 
cloſe; for his intention is to ſhut out the 


Y Vid. ſipra. 397404. 
mort- 
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mortgagor from his equity, and ſtrictly to 
enforce his own. legal title. In ſuch caſe 
therefore, the mortgagee electing for himſelf, 
and chooſing to have a ſtrict performance of 
the contract, the only equity which he is enti- 
tled to againſt the mortgagor, ſeems to be, to 
be decreed exactly that which the law would 
give him, and for which he hath ſtipulated, 
namely, the land, or the mortgage-money only. 


And it ſeems to have been ſo determined, 
in the caſe of Sharpnell v. Blake (m), which, 
as to the point in queſtion, was thus: B being 
ſeiſed in fee of a copyhold eſtate held of the 
manor of „ upon the 5th of October, 
1725, made a conditional ſurrender of it to 
the plaintiff & to ſecure 400. and intereſt, and 
afterwards borrowed 5ol. of & upon bond. 
Then B, by two ſurrenders (the firſt dated 
26th May, 1733, the other 27th May, 1734) 
mortgaged his eſtate to the defendant 7' for 
6 ol. The 29th of Auguſt, 1734, B became 
a bankrupt. Some time in October following, 
S delivered ejectments againſt the tenants to 
get poſſeſſion of this eſtate. Upon zoth Oc- 
tober, the defendants J and V, as aſſignees, 
gave & notice that they would pay him his 
money due upon the mortgage, the 11th No- 


(* —_— v. Blake, 2 Eq. Ca. Abr. 603. 34- 
vember 
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vember following. Upon the 6th November, 
1734, & not having attended at the time and 

place appointed to receive his money, filed his 
bill for a forecloſure. 7 brought a croſs bill to 
redeem B's mortgage, upon payment of prin- 
cipal and intereſt: S, the defendant in the croſs 
cauſe, inſiſted upon being paid the bond-debt 
of 5ol. as lent upon ſecurity of the mortgage; 
for that, at the time of lending, it was ſo agreed, 
and charged that T's mortgages were only co- 
lourable and fraudulent, to cover the eſtate from 
debts. T' was B's ſon-in-law, and had made no 
proof, in the cauſe, of the payment of the pre- 
| tended conſideration- money for the two mort- 
gages; but the Lord Chancellor held, that this 


bond-debt could not poſſibly be tacked to the 
mortgage. 


And his Lordſhip, in delivering judgment up- 
on this caſe, obſerved, that it had been ſettled, 
that a mortgagee might inſiſt upon being paid 
a bond debt again the mortgagor ; that the 
caſe was ſtill ſtronger againft a ſecond mort- 
gagee or aſſignee of a commiſſion of bank- 
ruptcy (n); and that there muſt be an enquiry 
before the Maſter, or by directing an iſſue, 
whether any money was lent upon theſe mort- 
gages, in order to determine to whom the equity 


(n) Quere, et vid. ſupra, 397—404- 


of 
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of redemption belonged, viz. whether to the 
aſſignees, or to the plaintiff in the croſs cauſe in 
his own private right; the deciſion, as to tack- 
ing the bond debt, is not reconcileable to the 
obſervation made by the Chancellor, on any 
other ground, than that of S's being plaintiff 
in the bill to forecloſe; that ſeeming to be the 
only difference, in his Lordſhip's mind, between 
this caſe, and the caſe cited by him as ſettled ; 
the right between the puiſne mortgagees and 
the aſſignees remaining undetermined, 


This diſtinction, between caſes where the ap- 
plication to equity is made by the mortgagor, 
and caſes where it moves from the mortgagee, 
is analogous to a rule laid down on occafions not 
very diſſimilar, namely, where equity is re- 
quired to carry the debt beyond the penalty of 
a bond (o); for where the plaintiff came to be 
relieved againſt the penalty of a bond, it was ſo 
decreed, upon payment of the principal, in- 
tereſt, and coſts, though they exceeded the 
penalty ; and the dectee was affirmed upon an 
appeal to the Houſe of Lords. So, where lands 
were extended on a ſtatute or judgment /p), at 


(e) 1 Eq. Ca. Abr. 92. 10. Show. P. C. 15, 
(p) 1 Eq. Ca. Abr. 92, 8. 1 Vern. 350. 


I much 
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much leſs than the real value, and the conuſor 
came into equity, to make the conuſee account 
according to the real value, he could not be re- 
lieved without paying all that was due for prin- 
cipal, intereſt, and coſts, although they ex- 
ceeded the penalty; but where the vendor of 
lands entered into a recognizance of 100ol. 
for quiet enjoyment, which was forfeited 79%; 
though the Joſs the vendee ſuſtained was much 
greater than the penalty, yet, upon application 
by him, the Court would not go beyond it. 
And where a truſtee of a recognizance releaſed 
it (7), without any confideration, upon a bill 
by the ceftu? que truſt againſt the truſtee, the 
Court decreed him to pay the principal and in- 
tereſt, ſo as it exceeded not the penalty. And 
even (s), where a ſettlement or deviſe was 
made of lands for payment of debts, and there 
was a bond debt, the intereſt of which had over- 
run the penalty; although ſuch conveyances 
for payment of debts are conſtrued favourably, 
yet the creditor, on a bill brought by him, was 
reſtrained within the amount of the penalty. 
The reaſon why this indulgence is given, on 


(q) Blake v. Arundel, 1 Rep. Ch. 95. 
(7) Ievon v. Buſh, 1 Vern. 342. 
(s) Anonymous, 1 Salk. 154. 


applications 
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applications by the obligor, and uniformly ob- 
jected to, on ſuit of the obligee, is becauſe the 
obligee has choſen his own ſecurity, and made 
himſelf judge what recompence he ſhall have, 
in caſe there be a breach in performance of the 
agreement (c); and therefore there is no equity 
to enlarge or better his ſecurity : but where the 
obligee is defendant, he is entitled to all that is 
due, before any equity can ariſe in the obligor. 
So, in the principal caſe, the mortgagee having 
contented himſelf with a bond for the latter 
money lent, there is no reaſon to better his ſe- 
curity, by tacking it to the mortgage, and mak- 
ing it a lien on the land, which he might him- 
ſelf have done, had he thought proper, either 


by a new mertgage or an indorſement upon the 
old one. 


And, I apprehend, that the law would be the 
ſame, although the ſubſequent debt were by 
judgment or recognizance; for ſuch creditor 
cannot be called a purchaſer, nor does he lend 
his money upon the immediate view or con- 
templat ion of the cognizor's real eſtate; and 
though the cognizee has thereby a lien upon 
the land, yet that ariſes from the eperation of 


(:) 3 Bacon's Abr, 650. 


law, 
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law, and not from any ſpecific agreement be- 
tween the parties; and therefore, if the principle 
before ſtated, viz. that on a bill to forecloſe, 
the mortgagor may redeem on performing his 
original contract, viz. by payment of the mort- 
gage-money, without having any other terms 
put upon him, be true, the mortgagee will be 
left, as to his judgment, to his remedy at 
law. | 


Where the mortgagee brought his bill to 
| forecloſe the defendants (u), if the money was 
not paid in a reaſonable time, and a decree was 
made by default, and it was prayed for the 
plaintiff, that, in caſe the defendants redeemed, 
the plaintiff might be decreed not only his coſts 
at law, of an ejectment, which he had brought 
to recover the poſſeſſion, and in the then cauſe, 
but likewiſe in a croſs cauſe brought by the de- 
fendants, and then depending: The Maſter of 
the Rolls refuſed to decree him the coſts of the 
croſs cauſe, becauſe he could take no notice, 
that there was ſuch a cauſe depending, and the 
plaintiffs in that cauſe might proceed, and pre- 
vail; and if they did not go on, the cauſe 
might be ſet down ad requifitionem defendentis, 


() Anonymous, Moſely, 45. 


and 


* 
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and he would have coſts. But the Council fot 
the plaintiff ſaid, that the decree then would 
be only perſonal, and they ſhould have. no ſe- 
curity for their money, and the plaintiffs in that 
caſe might be beggars, and inſiſted they were 
entitled to all coſts they were put to by this 
mortgage, and quoted a caſe at law, which he 
ſaid was much ftronger than this, where the 
Court would not relieve againſt the penalty of a 
bond, till the obligee paid the coſts of the for- 
mer trial, 'in which the obligee had been non- 
ſuited. But no more was ſaid. 


CAP. 


% 


(1105) 


CAp. XXII. 


OF OTHER MATTERS RELATING TO Mor- 
GAGES. 


* 


A Mortgage works a ſeverance of a jointe- 
nancy, | 


Thus (a), where three perſons were jointly 
intereſted in the truſt of a term of years, and 
one of them mortgaged his third part ; the 
queflion was, whether the jointehancy was ſe- 
vered in ſuch caſe? and it was compared to the 
caſe of a will, which, as we have ſeen, is revoked 
pro tanto only by a mortgage. But Cowper, 
Lord Chancellor, held, that ajointenancy was an 


(a) York v. Stone, 1 Salk. 158. Sc. 1 Eq. Ca. Abr. 293. 1. 
| 4B odious 
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odious thing in equity; that as to the caſe of a 
will, it might be for the benefit of a mortgagor 
that his will ſhould not be revoked, but that it 
was to the diſadvantage of the mortgagor, who 
died firſt, that a jointenancy ſhould continue; 
becauſe all his eſtate and intereſt went from his 
repreſentatives to the ſurvivor, unleſs it were 
conſtrued a ſeverance. 


In the caſe of Hafel and Tynte, a queſtion 
aroſe, whether a mortgage could paſs by gift by 
parol (b) ? There, Lady Tynte, being entitled 
to a ſum of 10001. ſecured by mortgage upon 
a real eſtate, taken in the name of Frances 
Hales; and being old, and afflited with a diſ- 
order, of which ſhe died about fix weeks after- 
wards, delivered the deeds and writings, relat- 

[ ing to the mortgage and eſtate, to Hagel, in 
4 | the preſence of ſeveral wit neſſes, one of whom 
| proved, that ſhe made uſe of this expreſſion at 

the time, viz. I deliver this as my act and 
deed.” Proof was alſo read of a declaration by 
Lady Tynte, and particularly one Adderley de- 
poſed, that ſubſequent to the delivery of the 
deeds, Lady Tynte ſaid, ſhe hoped, that Haſſe. 
. would be a good girl, for that ſhe had given 
her a mortgage of 1000. for her own imme- 


(5) Amb. Rep. 318. 
diate 


— — — X — — — — - - S 
— = hn — Wnt — LIE” . r bo — — 1 
— ß ĩ⅛ ꝝ V — —— I es Dn DITED + OT IO TINES — n 
” © LOR — > — De BY CCS Ee Enna a — — 
: 
. 


— — — m — — — 
> 2 — 


* 


_ — 
* — — * 
* „ 


RELATING TO MORTGAGES. 1107 


diate uſe and benefit. On Lady Tynte's death, 
a bill was filed by Hagel inter alia, to have the 
benefit of this gift. Several queſtions were 
made. Firſt, whether this was a donatio mortis 
cauſa ? Secondly, whether it was a donatio 
inter vivos? Thirdly, whether, it being a gift 
of a mortgage upon a real eſtate, it could take 
effect, or was not void by the ſtatute of frauds 
and perjuries ? Lord Hardwicke ſaid, that the 
queſtion on the ſtatute of frauds and perjuries 
was of great delicacy and nicety. Very flight 
evidence of the gift had been given by one of 
the. witneſſes; the other proved the words made 
uſe of at the time; but it was difficult to know 
what conſtruction to put upon them; whether 
Lady Tynte intended to deliver them to the 
plaintiff to keep for her. The proof of the 
declarations ſeemed to clear up her intention. 
As to the queſtion, whether it was donatio 
mortis cauſa, it looked more like donatio inter 
vivos. But there was ſuch a ſort of donatio 
mortis cauſa mentioned in the civil law; but, 
whether it were the one or the other, the queſ- 
tion was, if allowable by the ſtatute of frauds ? 
Perhaps, it would be more favourable to con- 
ſider it as donatio mortis cauſa. But it partook 
ſomething of the nature of a will. 


4B2 No 
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No caſe had been cited, but that of Richards 
and Sims (c), which came on in a very different 
ſhape from the preſent. It was on a bill by 
an adminiſtrator, to have the deeds and writ- 
ings relative to a mortgage delivered up, and 
to be redeemed. The defendant inſiſted upon 
a donatio mortis cauſa. Two iſſues were di- 
rected. Firſt, whether the party gave the de- 
fendant the deeds? Secondly, whether he de- 
clared, that he forgave the debt? Both the 
iſſues were found in favour of the adminiſtrator; 
ſo that it was but a very ſlight precedent. What 
had been argued at the bar was very true, that 
the money was the principal, and the land only 
the ſecurity; and that the money would paſs 
by will not atteſted according to the ſtatute ; 
and yet here was an intereſt in land; and it was 
a very conſiderable queſtion, whether it could 
paſs by parol? His Lordſhip was very un- 
willing to give his opinion upon it, and it was 
not then neceſſary, and therefore, at all events, 


he ſhould reſerve the conſideration of this queſ- 
tion. 


- 


No ſubſequent occaſion which I have met 
with has called for a deciſion of this queſtion, 


(c) Vid. this caſe cited ſapra. 


as 
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as to the validity of a parol gift of a mortgage, 
the importance of which, when it ſhall ariſe, is 
ſufficiently evident, if we conſider how great a 
portion of the real and perſonal property in this 
kingdom depends upon mortgages. I ſhall 
therefore offer to the reader ſome obſervations 


on the ſubje& of a mortgage of land or ſtock 
being diſpoſed of by gift. 


Among the vanous methods of alienating 
and acquiring property in things, recognized 
by the common law of England, we find that 
by gift, which is diſtinguiſhable from other 
modes of alienation and acquiſition by the cir- 
cumſtances, that it is gratuitous, depending 
upon mere generoſity, and not founded on an 
equivalent, and that the tranſlation of property 
in this mode, can be affected only by the actual 
delivery of the thing alienated ; for although 
ſtrictly ſpeaking, and on abſtract notions of 
property, the declaration of the will of the 
owner to alienate any thing, is ſufficient for 
transferring his property therein to the perſon, 
in whoſe favour that will has been plainly inti- 
mated; yet, ſuch declaration of the will merely, 
is not binding in the law of England, ſo as to 
veſt a poſſeſſion, or even impart a civil right of 
action. But if a man delivered a thing with a 


4B 3 deſign 
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deſign of transferring the property of it, this, 


before the ſtatute of frauds and perjuries, was 


ſufficient, in our law (in which reſpect it is con- 


. formable with the law of nature, and the civil 


law) for transferring a full right of property, 
and veſting it in the alienee. 


Accordingly, Sir William Blackſtone (d), in 


| ſpeaking of a feoffment, ſays, that it may pro- 


perly be defined, the gift of any corporeal he- 
reditament to another; and by feoffment, which 
the ancient writers called donatio (e), lands 
and tenements, which lie in livery, might have 


been paſſed by livery, by deed or without deed; 


and Lord Coke obſerves, that do or ded: is the 
NE word of feoffment. 

But ſince the ſtatute of frauds, no direct gift 
can be made of any intereſt in real eſtates, for a 
longer period than three years, nor of any truſt 
therein of longer duration, without writing, un- 
leſs the truſt ariſes by operation of law. - 


But a gift of perſonal things may ſtill be 


made by word of mouth, atteſted by ſufficient 


evidence, of which Sir William Blackflone ſays, 


6%) Blackſtone's Com, Lib. 2, 310. 
(e) Co. Litt. 9. a. 
2 “the 
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e the delivery of poſſeſſion is the ſtrongeſt and 
moſt efential.” And fo it is laid down in Jen- 
kins's Centuries (J), © that a gift of any thing 
without a conſideration is good, but it is revo- 
cable before the delivery to the donee of the 
thing given. Donatio perſicitur poſſeſſione ac- 
cipientis.” And agreeable to this, Sir William 
Blackſtone, in defining a gift, fays, * a true 
and proper gift is always accompanied with de- 
livery of poſſeſſion (g, and takes effect imme- 
diately. But if the gift does not take effect by 
delivery of immediate poſſeſſion, it is then not 
properly a gift, but a contract; and this a man 
cannot be compelled to perform, but upon good 
and ſufficient conſideration,” | 


In the latter obſervation, Sir William Black- 
ſtone differs from Grotius, who conſiders a gift, 
as an act of a different ſpecies from a contract; 
for Grotius ſays, all acts, advantageous to 
others, except thoſe which are of mere gene- 
rofity, ate called contracts (n),“ and that, © in 
all contracts Nature demands an equality.” 
But it is immaterial to our queſtion, whether a 


Y) Jenk. Cen. 109. 
(gs) 2 Black. Com. 441. 


) Gro. Book 2. Cap. 12. Sec. 7. 
4B4 gift, 
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gift, not accompanied by a delivery, be or be 
not a contract, if being a contract, it {till is of a 
gature which does not impart a frict right, by 
which the giver may be forced to perform his 
engagement, | | 


Gifts or donations are of ſeveral kinds, but 
there are two ſpecies immediately obvious, 
Gifts or donations inter vivos, and gifts mortis 
cauſa, 'The nature of the former, I have al- 
ready pointed out. A gift of the latter kind, 
namely, a gift in conſideration of death, is (ac- 
cording to Swinbourne's definition) where, a 
man moved with the confideration of his mor- 
tality, doth give and deliver ſomething to ano- 
ther, to be his, in caſe the giver die; or other- 
wiſe, if he liye, he to have it again, 


Of gifts in the caſe of death, there be three 
ſorts (i). One when the giver, not terrified 
with fear of any preſent peril, but moved with 
a general conſideration of man's mortality, gives 
any thing. Another, when the giver being 
moved with immediate danger, doth ſo give, 
that ſtraightways, it is made his to whom it is 
given. The third is, when any being in peril 
of death, doth give ſomething, but not ſo that 


(i) Swinb. 22, 23. 


it 
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it ſhall preſently be his that received it, but only 
in caſe the giver die. The two former of theſe 
kinds of gifts, if the giver do not make expreſs 
mention of his death, are reputed ſimple gifts, 
and ſo cannot be revoked, but take full effect 
from the time of making the gift; but the 
latter is of a qualified nature, depending upon 
the death of the party. 


But in donations mortis cauſa (k), as well 
as donations inter vivos, delivery ſeems to be a 
neceſſury and indiſpenſable incident. 


As a delivery is an incident indiſpenſably ne- 
ceflary to a gift or donation, it follows, that 
nothing can be the ſubject of it which is not 
capable of being delivered, and therefore the 
ſolution of the queſtion, whether a mortgage 
of lands or ſtock can be the ſubject of a gift, 
muſt depend upon another queſtion, namely, 
whether it can be delivered? And in order to 
aſcertain that, we muſt examine into what the 
ingredients are of which a mortgage is com- 
poſed. A mortgage, generally ſpeaking, is made, 
up of a debt, and a pledge for ſecuring it, each 


) Aſhton v. Dawſon, Sel. Ca. Chan. 14. Jones vv. 


Selby, Pre. Chan. 300. Drury v. Smith, 1 P. Will. 404. 
Ward v. Turner, 2 Vez. 431, 


of 


| 
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of which we have ſeen the law recognizes, as 
feparate and diſtin from the other. The debt 
is clearly a choſe in action. The ſecurity is 
land or ſtock, &c. veſted in poſſeſſion in the 
mortgagee. Now it is perfectly clear that the 
debt, being. a cho/e in action, or right to re- 


cover what the debtor is under an obligation to 


pay, cannot in itſelf be the ſubject of a deli- 
very, for it is an incorporeal thing, and corporeal 
things alone have the capacity of being actually 
delivered; nor 15 1t transferrable by the law of 
England, being but a right of action veſted in 
the creditor to recover his debt. It is equally 
evident that the poſſeſſion of the ſecurity, if it 
be land, veſted in the mortgagee, cannot be 
diveſted ſince the ſtatute of frauds, but by a 
formal conveyance in writing proper for that 
purpoſe; for a mortgage is a lien, and an eſtate 
in the land; and therefore, by a deviſe of land 
mortgaged, nothing paſſes in point of law, but 
the equity of redemption, if it is a mortgage in 
fee; if for years, the reverſion and equity of re- 
demption paſſes; and if it be ſtock, a formal 


transfer will be neceſſary to deveſt the poſſeſſion 


out of the donor, and if the act done leaves the 
poſſeſſion in the donor, it can take nothing out 
of him at law, nor in equity, unleſs it gives an 
equitable remedy on the foundation of a truſt. 

| ben 
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Then as the debt, being a choſe in action, is 
incapable of being transferred at law, and as an 
incorporeal right is not ſuſceptible of delivery; 
if it paſſes at all by delivery of the mortgage 
deeds, it muſt paſs as an incident following its 
principal the mortgage; but the fact is other- 
wiſe, for the debt is the principal and the land 
the inctdent. But if that were not the caſe, 
and the ſecurity were the principal, it is clear a 
mere gift, with a delivery of the deeds without 
writing, would not diveſt lands or transfer 
ſtock at law. Therefore, at law, neither the 
debt nor the ſecurity, it ſeems to me, can be 
the ſubject of a gift or donation. 


Then let us conſider how the cafe will be in 
equity. It may perhaps be contended, that as 
a delivery of the title-deeds of an eſtate, or of 
mortgage deeds, by way of ſecurity, is con- 
ſidered as an equitable mortgage or aſſignment, 
ſo a delivery of ſuch deeds, by way of gift, 
may amount in equity to a delivery of the 
thing given; but theſe caſes turn upon diſtinct 
principles. . It appears to me, that there can 
be no ſuch thing as an equitable gift or dona- 
tion, which is not alſo a legal gift or donation. 
When a Court of Equity conſiders a depoſit of 
deeds as an equitable mortgage or aſſignment 
ning of 


CAPTIVE ERC Eo = be 
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of a mortgage, it reaſons by a circuity. It 
firſt conſiders the tranſaction as in the nature 
of an executory agreement or contract, by 
which the perſon who makes the depoſit, makes 
himſelf a truftee for the perſon with whom he 
contracts, by operation of law, in conſideration 
of an equivalent, and then inforces that truſt 


as an implied truſt, which is clearly out of the 


ſtatute of frauds. But this reaſoning does not 
apply where there is no equivalent; for there, 
if it be a contract, it is nudum pactum, and, 
for want of a conſideration, gives no civil right 
which can be maintained in equity, though it 
may raiſe a moral obligation on the part of the 
donor to fulfil his engagement. 


The only caſe in which a Court of Equity 
feems to have given countenance to an equi- 
table donation, mortis cauſa, is that of Bail 
and Snellgrove, cited in Vezey (I), and deter- 
mined by Lord Hardwicke in 1744, where a 
band was given in proſpect of death. The 


-manner of gift was admitted, the bond was 


delivered, and it was held a good donation 
moriis cau/a. But Lord [Tardwicke gives his 
reaſons for that determination in the caſe of 


(/) 2 Vez. 441. 
Ward 
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Ward and Turner (m), and clearly diſtinguiſhes 
that caſe, and reſts it on grounds pecuhar' to 
the nature of a bond ; for he ſays, that though 
it be true that a bond, which is a ſpecialty, 1s 
a choſe in action, and its principal value con- 
ſiſts in the thing in action, yet ſome property is 
conveyed by the delivery, for the property is 
veſted, and to this degree that the law books 
ſay, the perſon to whom this ſpecialty is given, 
may cancel, burn, and deſtroy it; the con- 
ſequence of which is, that it puts it in his 
power to deſtroy the obligee's power of bring- 
ing an action, becauſe no one can bring an 
action on a bond without a profert in curia. 
Another thing (ſays his Lordſlup) which makes 
it amount to a delivery, is, that the law allows 
it a locality, and therefore a bond is bona nota- 
dilia, ſo as to require a prerogative adminiſtra- 
tion, where a bond 1s in one dioceſe and goods 
in another. But even in this caſe Lord Hard- 


wicke expreſſes his doubts, whether he had not 
gone too far. 


But the reaſoning, in the above caſe, does 
not at all apply to the caſe of a gift of a mere 
mortgage with delivery of mortgage deeds, for 


(m) 2 Vez. 431. 
that 


* rr WETTED Oo 
— — — — —— 
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that clearly neither conveys a property, nor 


_ veſts any intereſt, at law, in the donee; though 


the perſon to whom ſuch mortgage deeds are 
given ſhould cancel, burn, or deſtroy them, the 
eſtate mortgaged will ſtill continue veſted in 
the firſt mortgagee, and he may maintain an 


action of ejectment, and, on proving the ex- 


iſtence and deſtruction of the deeds, give parol 
evidence of their contents. And I ſhould pre- 
ſume, that the debt being the ſubſtance, is 
tranſitory, and has nothing to do with the lo- 
cality of the mortgage deeds. 


Then if the caſe of a bond, though a choſe 


in action ſtands upon its own bottom, and by 


no means turns upon the validity of a delivery 
of a choſe in action; and the queſtion as to a 
gift of a mortgage, by delivery of the mort- 
gage deeds, be a new one, it 1s hardly to be 
preſumed that a Court of Equity, had it the 
power, would now be inclined to ſhow any 
favour to ſuch diſpoſition ; becauſe, ſo far as it 
js admitted, it will militate directly againſt the 
ſtatute of frauds, and introduce all the miſ- 
chiefs of nuncupative wills, both of which are 
ſtrong reaſons againſt ſupporting ſuch gift upon 
the foundation of a ſymbolical delivery by de- 
livery of the deeds. But ſhould ſuch Court be 

: ſo 
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ſo diſpoſed, I ſhould preſume it would be un- 
der an incapacity of effecting its purpoſe; for 
upon reviſing the proceedings and developing 
the principles on which theſe Courts act, it will 
be found that they have never aſſumed the 
power of diſpenſing with any of the incidents 
annexed to the alienation of property directly, 
which muſt be done to introduce the notion of 
a ſymbolical delivery in lieu of the actual de- 
livery, in/eparably incidental at law to a gift; 
nor have they conſidered themſelves as war- 
ranted to control the conſcience of parties, ex- 
cept where truſt, fraud, or accident, have given 
them juriſdiction over it, neither of which cir- 
cumſtances ſeem to me to occur in the caſe in 
queſtion, which 1s merely an inſtance of an im- 
perfect alienation, and reſembles the caſe of a 
feoffment without livery of ſeiſin; or a will of 


real eſtate, not duly atteſted, neither of which 
can be aided in chancery. 


Where a man agreed to buy an eſtate (7), 
which was in mortgage for a groſs ſum, of 
which he covenanted to pay 86/. to the mort- 
gagee, and the reſt, being 40. to the owner of 
the eftate; the purchaſer dying, it became a 
queſtion, whether the heir at law could come 


(2) Parſons v. Freeman, Ambler 115. 
1 | into 
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into a Court of Equity, and have the real 
eſtate exonerated by the perſonal eſtate ? and 
Lord Hardwicke was of opinion that he might, 
for two reaſons : Firſt, becauſe it was an expreſs 
contract to pay, and the repreſentative of the 
mortgagor might maintain an action for the 
money, and ſo might the mortgagee oblige the 
mortgagor to let him make uſe of his name to 
recover the money. Secondly, becauſe it being 
agreed to be part of the purchaſe money, the 
heir would (if there was nothing more in the 
caſe) be entitled to have the money paid out of 
the perſonal eſtate; as where one articled to 
purchaſe an eſtate, and died before the purchaſe 
was completed. 


If a man owes two debts (o) of the ſame na- 
ture, and pays a ſum of money generally, he, 
the creditor, may elect and chooſe to which 
debt to apply it, when, on payment, the debtor 
makes no diſtinction how he paid it; but where 
in ſuch caſe the debts are of different natures, 
and one carries intereſt and the-other does not, 
equity will preſume that the debtor meant to 
diſcharge the former; becauſe it is natural to 
ſuppoſe that a man will rather ele& to pay off 
the money for which intereſt is due, than that 
for which no intereſt is payable. 

o) Vid. 2 Chan. Ca. 
© | Therefore 
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Therefore, where a man owed money {p) on 
a mortgage, and other monies to the ſame per- 
ſon on account, for which he was not to pay 
intereſt, and he made a general payment, with- 
out mentioning it to be in diſcharge of the 
mortgage, or of the money due upon the ac- 
count; it was taken to have been paid towards 
diſcharge of the money due upon mortgage. 


But this reaſoning will not hold good, where 
the debt bearing intereſt, and the other debt, 
are conſolidated ; for in ſuch caſe, they ſhall be 
preſumed to be intended to be paid in equal 
proportions. 


Thus where 4 (9) was indebted to B by 
bond, and C bound as ſurety for 4, and A was 
likewiſe indebted to B by ſimple contract in 
other money; 4 and B came to an account of 
both debts, and ſtated them in toto 841. ; and 
A afterwards in ſatisfaction of his debt, made 
over to his creditor certain goods of leſs value, 
but there was no declaration, whether the fale 
or money for the goods was to be in part of the 
one debt or the other, but they were made over 


(2) Hayward w. Lomax, 1 Vern. 24. 
(4) Perrie . Roberts, 2 Chan. Ca. 83. 1 Vern. 34. 
4 C _ generally ; 
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generally; C, the ſurety, inſiſted that it ſhould 


be taken as paid on the bond, and thereby diſ- 
charge him. But B, the creditor, would have 
applied it as in ſatisfaction of the ſimple con- 
tract debt, for 4 was inſolvent, and therefore 
otherwiſe he might loſe his debt on ſimple con- 
tract, contending that he had a right to apply 
the general payment to what debt he pleaſed; 
and that it would be hard, where he had a juſt 
debt in law and equity, he ſhould be ex- 
pounded out of it by interpretation of a payment 
generally made. Et per curiam, this payment 
being purſuant to a precedent account of both 
debts, the payment ſhall be intended according 
to the account, namely, on both debts, and ſo 


ſhall be proportioned rateably on both debts. 


And an order of the Maſter of the Rolls, to 
that effect, was confirmed on the re-hearing. 
Where there 1s a general power given or re- 
ferved to a perſon, to charge an eſtate with 
money for ſuch uſes, intents, and purpoſes, as 
he ſhall appoint; it makes it his abſolute eſtate, 
and gives him ſuch a dominion over it as will 
render it ſubje& to his debts, and conſequently 
liable to diſcharge a mortgage, notwithſtanding 


an appointment purſuant to the power. 


Thus, 
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Thus(r), where a ſettlement was made of 
copyhold eſtates by a father upon the marriage 
of his ſon, with a covenant that it ſhould be 
free from any incumbrance ; in conſideration of 
which the' ſon covenanted to re-convey part of 
the eſtate after the father's death, or to pay 
zool. to ſuch perſon as the father ſhould ap- 
point ; the father had, a few days previous to 
the ſettlement, created an incumbrance of 
zool. on the ſettled eſtates by mortgage; and 
afterwards he appointed the 3ool. to his daugh- 
ter and died; then the ſon brought a bill 
(among other things) to have the eſtate diſen- 
cumbered of the. mortgage. Et per curiam, 
the plaintiff has a plain equity to have the 
eſtate diſencumbered of the mortgage, brought. 
on it in fraud of the marriage agreement ; then 
the queſtion is, how far the gool. charged on 
the eſtate disjunctively, is liable to indemnify 
the plaintiff? he is entitled to be reimburſed 
out of this 300. and intereſt, if the father's 
eſtate is not ſufficient. The ſon's covenant is 
part of the conſideration moving from him, for 
the ſettlement made on him by the father, in 
fraud of which the incumbrance was made; 


_ 


. 


(r) Froughton v. Troughton, þ Vez. 86. Sc, 3 Atk. 
6. | 
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and the queſtion is, whether any perſon claim. 
ing from the father ſhall take back this eſtate 
of zool. out of it, without letting the ſon, who 
was a purchaſer, have the benefit of the ſame 
agreement; which would be contrary to the. 
rules of all agreements, that they muſt be per- 
formed on both frdes. But it is ſaid that this 
differs, becauſe the intent was to provide for 
the ſiſter of the plaintiff by this 300. who 
ſtood equally in the light of a purchaſer for a 
valuable conſideration as the plaintiff ; and that 
therefore, although. the father has broke the 

covenant, yet this ſhall not be taken from the 
daughter, who muſt be put upon the ſame foot 
as children, from whom nothing can be taken; 
but reſort muſt be had to the aſſets of the per- 
ſon making the ſettlement ; and that 1s true : 
but here the appointment to the daughter is a 
ſecondary conſideration only, it being for the 
father's benefit, who might have directed it to 
be paid to a ſtranger; by whom it could not 
then be claimed by voluntary appointment from 
the father, letting this incumbrance remain. It 
was like the caſe of a purchaſer difcovering an 
incumbrance, who ſhould retain ſo much for it, 
as remained in his hands: And this goo!l, being 
part of the conſideration of the ſettlement, is 
in the ſame light. The father's other aſſets 
oft „ muſt 
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muſt be firſt applied, and if not ſufficient, the 
plaintiff is entitled to retain the deficiency out 
of the zool. and the remainder only thereof 
ought to go to the appointee. 


Where a power was given to raiſe money by 
mortgage, and exceeded in the execution, the 
Court of Chancery would not relieve the mort- 
gagee, his adverſary: claiming under a valuable 
conſideration. 


This point occurred in the caſe of Jenkins 
and Keymis (s), there K being tenant for life, 
remainder to his fon C & in tail, with remain- 
der over, they, on the marriage of CK with B 
his firſt wife, in conſideration of the marriage 
and portion, levied a fine and ſuffered a re- 
covery to the uſe of K, the father, remainder 
to T' K, and the heirs of his body upon B be- 
gotten, the remainder to the heirs of the body 
of T' K, remainder over, with power for K by 
deed in writing to charge all and ſingular the 
eſtates with the payment of 2000. X and I X 
afterwards, without reciting the power, made a 
mortgage by leaſe and releaſe for ſecuring 2000. 
with intereft. Then X died, and B alſo died, 


(s) Jenkins v. Keymis, Hard. 395. 1 1 150. 1 Chan. 
Ca. 103. 


4C3 and 
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and 7' XK married a ſecond wife, by whom he 
- had iſſue a ſon, and then died. And the mo- 
ney not being paid, the mortgagee brought an 
ejectment in the Court of Exchequer. And 
two queſtions were agitated, firſt, whether the 
conveyance by leaſe and releaſe was a good ex- 
ecution of the power? ſecondly, if not, whether 
the ſettlement, as to the iſſue by the ſecond 
marriage, was not voluntary and void againſt 
the mortgagee? It was agreed. on the firſt 
queſtion, that the leaſe and re-leaſe was a good 
execution of the power in point of form, not- 
withſtanding it was by two deeds inſtead of 
one, and the ſon joined in the conveyance; but 
the queſtion was, if this conveyance of a fee, 
redeemable upon payment not only of the 2000l. 
but alſo of intereſt, was good, or if not good 
for the intereſt it was good for the principal ? 
And Sir Mutthew Hales and the Court held, 
that it was not a good execution of the power ; 
becauſe by ſuch means, the eſtate might be 
charged with a great ſum of money, which 
would defeat the ſettlement. And the power 
was entire, and ſo ought the execution to be, 
and it could not be made good in part, and 
void for the reſidue at law. But Hales ſaid, 
that perhaps there might be ground for equity 
to aid the execution as to the 20001, And on 


the 
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the ſecond queſtion, Zales inclined that the 
conſideration of marriage, and a portion, might 
extend to all the eſtates in the ſettlement, and 
judgment was given for the defendant. 


The mortgagee afterwards brought a bill in 
Chancery, to have the defe& in the execution 
of the power ſupplied: there, but could gain 
no relief (7); it being held there by Bridgman, 
Chancellor, that the marriage and portion of 
the firſt wife extended to the iſſue of the ſecond, 
and that the father and ſon joining in the con- 
veyance, and the power not being recited there- 
in, it could not be intended to be done in exe- 
tion of the power, but as owners, 


A voluntary mortgage will be void as fraudu- 
lent againſt a purchaſer for a valuable conſidera: 
tion, but ſuch mortgage may become a good 


one, by being aſſigned for a valuable conſidera- 
tion. 


Thus, in Andrew Newpart's caſe (u), which 
was upon an aſſignment of a mortgage made by 


() 1 Lev. 151. 2. 1 Chan. Rep. 103. 

(u) Andrew Newport's caſe, Skinner, 423. Sc. by the 
name of Smartle v. Williams, 1 Salk. 245. 3 Lev. 387. 
Holt, 478. Comb. 247. % wid. Prodger v. Langham, 
1 b. 480. Sid. 133. Pl. 7. 

0 i 


4C4 K, in 


— 
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K, in 1759, and after by divers meſne aſſign- 
ments veſted in N, as executor of C'; it was 
objected, firſt, that it did not appear, that any 
money was paid upon the original mortgage, 
and that therefore it was fraudulent, and that 
it being fraudulent in the creation, though C 
paid a valuable conſideration, yet this would 
not purge the fraud, and make it good againſt 
the defendant, who was a purchaſer bona, fide, 
and for a valuable conſideration : /ed non allo- 
catur ; for Holt, Chief Juſtice, faid, that the 
firſt mortgage was good between the parties, 
and being ſo, where the firſt mortgagee aſſign - 
ed for a valuable conſideration, this was all one, 
as if the firſt mortgage had been upon a valu- 
able conſideration, for now the ſecond mort- 
gagee ſtood in his place, and therefore was 
within the provi/o of the ſtat. 27 Eliz. cap. 4, 
* that no mortgagee, bona fide, and upon good 
conſideration, Mall be impeached by force of 
this act; but it all and in ſuch force, as 
before the act made.” And he faid, if this 
-proviſo did not extend to this eaſe, to what 
caſe would it extend? 


In the laſt-mentioned cafe, a ſecond objec- 
tion was alſo taken to the aſſignment, upon the 
ground, that it was not made upon the land, 

which, 


$ 
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which, as the mortgagor was not a party, and 
the mortgagee was never in poſſeſſion, it ought 
to have been; for though it was admitted, that 
the firſt aſſignment was good, upon the pre- 
ſumption that the mortgagor was in the na- 
ture of tenant at will to the mortgagee, and ſo 
his poſſeſſion the poſſeſſion of the mortgagee, 
yet, by the aſſignment, the will was determin- 
ed, and the mortgagor was not tenant at will 
to the ſecond aſſignee. But the objection was 
held, by Holt and the Court, to be bad; for 
though the mortgagor was not tenant at will 
to the ſecond aſſignee, yet he was not a diſ- 
ſeiſor, but a tenant at ſufferance, and if no diſ- 
ſeiſin was made, then no right was diveſted; 
and no diſſeiſin could be made without a tor- 
tious entry, and here there was no new entry; 
and therefore, though he was tenant at ſuffer- 
ance, yet the mortgagee (his eſtate not being 
diveſted and turned to a right) might aſſign. 
And G. Eyre, Juſtice, faid, that when a mort- 
gagee for himſelf, his executors, adminiſtrators, 
and aſſigns, covenanted with the mortgagor, 
that he ſhould enjoy and take the profits till 
default of payment, the covenant being for his 
aſſigns, this would rule the whole cafe, and hs 
ſhould be preſumed tenant at will to all the 
aſſigns, as well as to the firſt mortgagee. 

. But, 


2130 OF OTHER MATTERS 


But, if any a& were done by a mortgagor in 
poſſeſſion, under the clauſe that he ſhall enjoy 
until default of payment, which amounted to a 
diſſeiſin, or diveſted the eſtate of the mortga- 
gee, and turned it to a right, the aſſignee of a 
mortgage fo circumſtanced, would gain no eſtate 
by his aſſignment, and would: be defeated in 
any attempt to gain the poſſeſſion, until ſuch 
tortious act was done away, and in cafes which 
might be put, abſolutely barred. As if a mort- 
gagor in poſſeſſion under ſuch clauſe, were to 
make a diſſeiſin by feoffment, and then levy a 
fine, followed by five years non-claim ; this, I 
ſhould preſume, would be a complete bar to the 
mortgagee, and all claiming under him. 


But, as great miſchief would enfue, if the 
notion of diſſeiſins againſt the intent of parties, 
by the accidental acts of tenants at will, were 
- encouraged, the courts have ſet their faces 


againſt obſtacles of this kind wherever they 
have occurred. 


Thus, in the caſe of Pow/eley and Black- 
man (), mentioned before in this treatiſe, and 
which aroſe on a ſpecial verdi& in ejectment, 
it was ſtated, that the mortgagee did not enter 


(x) Powſeley v. Blackman, Cro. Jac. 659. 
| | into 
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into the land mortgaged, and that the mort- 
gagor, before any of the days of payment, let 
it for ſeveral years, rendering rent to himſelf, 
and died, and the leſſee entered by virtue of 
the ſaid demiſe, and took the profits, claiming 
nothing but the term, and at the end of the 
term ſurrendered up the lands to the leffor, 
and that the mortgagee afterwards made his 
will, and deviſed the eſtates in queſtion ; and, 
it being admitted that the mortgagor was only 
tenant at will or tenant at ſufferance to the 
mortgagee, it became a queſtion,-whether his 
making a leaſe for years, and the leſſee entering 
and paying the rent, and claiming nothing but 
the term, and after, in the end of the term, 
yielding up the poſſeſſion tothe bargainor, ſhould 
be a diſſeiſin; and if it were a diſſeiſin, whether 
it was not purged by the re entry of the mort- 
gagor, and his occupying it in fatu quo prius, 
and reducing tbe inheritance to the mortgagee, 
ſo as he was not out of poſſeſſion, and ſo his 
will good ; for on that fact the validity of it 
depended. And as to this point, all the juſtices 
reſolved, that when the mortgagor entered (as 
it ſhould be conceived, upon the verdict, he 
did) if he were a diſſeiſor before (as they did 
not agree that he was, becauſe neither the leſ- 

for 
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for nor leſſee intended to make any diſſeiſin, 
the leſſee claiming but his term) it was only a 
diſſeiſin in the lee. for years; and when the 
term being expired, the bargainor re-entered, 
that purged the diſſeiſin, and the mortgagor 
was in, as he was before, and the inheritance 
was re-veſted in the mortgagee, and his will 
ſhould be good. And therefore they held, that 
if tenant at will were ouſted by a ſtranger, 
and he re-entered, he was tenant at will again 
to his leffor ; for otherwiſe, it would be a miſ- 
chievous caſe in many aſſurances, where the 
mortgagor being in, upon condition to pay at 
the end of the year, and in the interim, that 
the mortgagee ſhould not meddle, and the 
mortgagor made a leaſe for half a year, and af- 
ter re-entered before the day of payment, that 
the mortgagor ſhould be a diſſeiſor againſt his 
own intent, and the intent of the mortgagee, 
and that the mortgagee ſhould be ſaid to be 
out of poſſeſſion, ſo as he could not make a 
bargain and fale at his will, By this means 
many aſſurances would be deſtroyed, which the 
law would not ſuffer. Wherefore the law ac- 
counted, that the mortgagor by his entry was 
in of his former eſtate, and that the will of the 


And 
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And in the caſe of Blunden and Baugh (y), 
which aroſe afterwards, it was held, ſuch under- 
leaſe by leſſee at will, would not make a diſ- 
ſeiſin againſt the leſſor nolens volens. 


There H being ſeiſed of land in tail, by in- 
denture covenanted, in conſideration of mar- 
riage between his eldeſt ſon and heir, and 
E, to ſuffer a recovery of certain lands to the 
uſe of the ſaid and E, and the heirs male of 
the body of V, with divers remainders over. 
The marriage took effect, and entered by 
the aſſent of his father and occupied at will; 
and afterwards by indenture demiſed the land 
to 4 and B for twenty-one years rendering rent. 
The leſſees entered, and were poſſeſſed, and 
they being fo poſſeſſed, the father and ſon by 
indenture covenanted with D and others (for 
that the ſaid ſettlement was not executed, for 
the performance of the affurances and uſes 
compriſed therein) to levy a fine of thoſe lands, 
amongſt other uſes, to ſecure a jointure to E, 
which fine was levied accordingly. Then W 
(the ſon) died without iſſue male of his body; 
afterwards A (one of the leſſees) died; and then 
B, the other leſſee, by indenture inrolled within 
fix months, in conſideration of a competent 


2 Blunden v. Baugh, Cro. Car. 302. 
ſum 
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ſum of money, bargained and ſold the lands to 
C, then ſon and heir apparent of I, and to his 
heirs. Afterwards H (the father) died, and C 
(the ſon) entered, upon which the jointreſs en- 
tered; and on an ejectment brought by C to 
recover the poſſeſſion, judgment was given in 
the Common Pleas by three judges againſt one 


for | the plaintiff the ſon ; but on writ of error 
in the King's Bench, it was held by three judges 


againſt one, that the judgment was erroneous. 
The main queſtion was, whether by any of theſe 
acts there were a diſſeiſin committed to H no- 
lens volens? and if there were a diſſeiſin, who 
ſhould be the diſſeiſor and tenant to the free- 
hold? And as to the firſt point, Jones, Berke- 
ley, and Croke, held, that the law would not 
impute nor conſtrue it to be a diſſeiſin, unleſs 
at the election of H, when none of the parties 
intended it to be a diſſeiſin, nor to ouſt him of 
the poſſeſſion; for as Coke, Littleton, (153) de- 
fined it, a dien was where one entered in- 
tending to uſurp the poſſeſſion, and to ouft un- 
other of his freehold ; therefore the Court were 
to enquire, quo animo hoc fecerit, why he en- 
tered and intruded ? and it was at the election 


| of him to whom the wrong was done, if he 
- would allow the wrong-doer to be a diſſeiſor, 
or himſelf out of poſſeſſion. Tenant at will, 


1-2 they 
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they ſaid, was at the will of both parties, and 
the will ſhould not be determined by every act. 
And they cited and approved the caſe of Pow/e- 
le and Blackman (z); and they ſaid, that it 
ſhould not be intended, that the fon intended 
to diſſeiſe his father, but that the leaſe was 
made by the aſſent of the father; allo the party 

to whom the leaſe was made, did not claim any 
| freehold, but to have the leaſe only, and to pay 
his rent, and paid the rent accordingly; ſo there 
was no intent in any of the parties to make a 
diſſeiſin; then the law ſhould not conſtrue it 
to be a diſſeiſin partibus invitis. And that 
hereby it followed, that the freehold remained 
in N, until the fine levied by him and his ſon 
V, and ſo the uſes thereof were well raiſed, 
and the jointure well aſſured. But they held 
farther, that if there were a diſſeiſin committed 
by theſe acts, V, who made the leaſe, was the 
diſſeiſor and tenant, quo ad all perſons, but the 
Mrſt leſſor, but quo ad the firſt leſſor, they both 
were diſſeiſors; for when tenant at will took 
upon him to make a leaſe, which was a greater 
eſtate than he might make, that act was a d!/- 
ſeifin, and by this leaſe for years made, and the 
leſſees entering and paying the rent unto him, 


(2) Supre. 
; and 
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and he accepting thereof, he was in as leſſee, 
and the leſſor was the diſſeiſor, and had the re- 
verſion expectant upon this leaſe ; and this leaſe 
betwixt them, was an intereſt derived out of 
the inheritance, gained by this diſſeiſin; for if 
a leſſee for years made a feoffment, although it 
were a diſſeiſin to the leſſor, yet it was a good 
feoffment betwixt them de facto, though not 
de jure, and the feoffee was in the per, and 
warranty might be annexed to ſuch an eſtate 
upon which he might vouch. And if ſuch leſ- 
ſee for years or at will, made a gift in tail, or a 
leaſe for life, that created a good leaſe, or a 
good gift in tail amongſt themſelves, and all 
others beſides the firſt leffor, and as to him 
they were both diſſeiſors. Then when leſſee for 
years entered according to the leaſe, and paid 
his rent, the freehold betwixt them ſhould be 
in V, who made the leaſe, and not in the leſ- 
ſeez and then the fine levied by H, and IV his 
ſon, conveyed well the freehold, and the uſes 
were well raiſed upon this fine, and the jointure 
well ſettled. And on theſe grounds they held, 
that the judgment ought to be reverſed, and the 
majority of the judges agreeing with them, it 
was reverſed accordingly. 


Is 
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In Andrew Newport's cafe (a), before-men- 
tioned, it was contended, that though the mort- 
gagee was not out of poſſeſſion by the aſſign- 
ments, yet he might be out of poſſeſſion in 
that caſe at his election, and that he had made 
his election there to be out of poſſeſſion, for 
be had brought an ejectione firmæ, and by it 
admitted himſelf to be out of poſſeſſion, for 
the ejectment complained of a tortious entry, 
and an outer, and this being a matter of law, 
he was eſtopped to alledge the contrary, /e 
non allocatur ; for per curiam, an ejectment, 
as it was in common practice, was but a feigned 
action, to which the leſſor of the plaintiff, who 
was the principal perſon, was not a party; and 
not being a party, this could not be given in 
evidence as an eſtoppel againſt him; and there- 
fore he could not maintain an action for the 
mean profits, without an actual entry, but the 
leſſee might; and it had been ruled, that the 
bringing of an eject ment, was not ſuch an en- 
try or claim, which ſhould avoid a fine and 
non- claim for five years. 


But, if the mortgagee enter upon the mort- 
gagor, and he re-enter, this will be a determi- 
(a) Andrew Newport's caſe, Skinner, 423, 424. ef wid. 


Smartle v. Williams, /upra. 1 Salk. 245. 3 Lev. 387. 
Holt, 478. Comb: 245. | | 
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nation of the will (b), and the re-entry of the 
mortgagor a merely tortious entry, in which 
caſe an aſſignment by the mortgagee wut a 
re-entry would not be valid. 


So, if the mortgagee or his aſſignee, by his 
manner of pleading, were to admit a diſſeiſin, 
the aſſignment muſt be made on the land, or it 
would be bad. 


A queſtion aroſe in the caſe of a bankruptcy, 
e) between the aſſignees of a bankrupt and a 
mortgagee of the brew-houſe, whether the fix- 
tures paſſed by the mortgage on the following 
facts: In 1745, N ſold the utenſils of a brew- 
houſe, and let a leaſe of the brew-houſe, to B, 
and in 1746, mortgaged his brew-houſe, with 
the appurtenances, &c. to J S. B, after this, 
fold his leaſe and utenſils to V, who, for a ſum 
of money in 1748, mortgaged the whole to A, 
afterwards R became a bankrupt, and his ef- 
fects were veſted in 2, as aſſignee under the 
commiſſion, who, as ſtanding in the place of the 
bankrupt, was entitled to the mortgage from , 
and by virtue thereof claimed the utenſils. 


- (4) Per Holt, in Smartle v. Williams, as 5 reported, Ca. 

T. Holt, 478. | 
(c) Ex part. Quincy, 1 Atk. 477. 
— 2 17 , 
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TS, the mortgagee of the brew-houſe, in 
1749, inſiſted, that the fixtures paſſed by his 


mortgage (d); a petition was therefore prefer- 


red to the Chancellor for a delivery of all the 
utenſils. 


Et per curiam, this is a caſe for a mere ac- 
tion at law-(e), and might be determined by 
action of trover or detinue. I am inclined to 
think, it was not the intent of R to mortgage 
the utenſils ; for there is ſome deſcription gene- 
rally of things in a brew-houſe. The manner 
of deſcribing the parcels, ſhews, that he did 
not at all mean to mortgage the utenſils, for 
the word appurtenances ſeems to intend only 
things belonging to out- houſes. 


The rule as to fixtures, as between an heir 
and executor, is another thing /. The free- 
hold deſcending on the heir, the executor can- 
not enter to take away fixtures, without being 
a treſpaſſer. But there is another rule between 
landlord and tenant; during the term a tenant 
may take away chimney- pieces and even wain- 
ſcot, which is a very ſtrong caſe, but not after 
the term; if he did, he would be a treſpaſſer. 


(4) Ex part. Quiney. (e) Lid. Vid. 
4D 2 A mort- 
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A mortgage, it is faid, is a purchaſe, but then 
it is a redeemable one. How does it ſtand 
between a purchaſer and a vendor? If a man 
ſells a houſe, where there is a copper, or a brew- 
houſe, where there are utenſils, unleſs there was 
ſome conſideration given for them, and a valua- 
tion {et upon them, they would not paſs. But 
then another queſtion will ariſe ; what action 
can you bring? For where things are fixed to 
the freehold, an action of frover will not lie for 
them. Several ſort of. things are fixed to the 
freehold, and yet may be taken away, as beds 
faſtened to the cieling with ropes, nay, fre- 
quently nailed, and yet no doubt, but they 
may be removed. The difficulty with me 1s, 
the poſſeſſion of the mortgagor; but that is 
cleared up, becauſe it was the expreſs agree- 
ment between the parties, that the mortgagor 
ſhould not be prevented from coming on the 
brew-houſe. I apprehend the ſale of the uten- 
ſils was a defeafible ſale, to revert to the mort- 
-gagor, the bankrupt, at the end of the term; 
and if ſo, there is an equity in the grantor, and 
therefore, as to the mortgagee, a poſſeſſion in 
the bankrupt. Let it ſtand over to the next 
day of petitions, and let the mortgagee produce 
all deeds and writings, and the aſſignee at his 

expence to take copies, if he pleaſes. 
Ba q Upon 
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Upon a bill in equity the caſe was, that the 
defendant WW had mortgaged lands to the other 
defendant, and then articled with the plain- 
tiff H, to ſell him the ſaid land free of all in- 
cumbrances for 2 5ol. of which zol. were actu- 
ally paid to the defendant I g. Afterwards 
IV releafed to R the condition and power af re- 
demption, and pending the fame bill, releaſed 
to the ſaid R, the mortgagee, all his right in 
and to the lands; but no money or other valu- 
able conſideration appeared to have been paid 
or given for either of theſe releaſes ; and the 
Court held, that neither of them ought to ob- 
ſtrut the conveyance to I by V; becaute 
they were given without any valuable confide- 
ration, and one of them pending this ſuit ; and 
that both theſe releaſes ought to be ſet afide, 
as to the plaintiff. | 


But in the laſt caſe the Court doubted (4), 
whether, upon the bill as framed, the defendant 
N could be compelled to convey his eſtate ta 
the plaintiff, upon the payment of what was. 
due upon the mortgage and intereſt ; becauſe 
the bill prayed only a diſcovery againſt R, and 
that I ſhould make the affurance, and to be 


(g) Hill v. Worſley and Rogiſon, Hard. 320. 
(5) Ibid. Sed vid. Brent . Beſt, 1 Vern, 69. 27 Sc. infra. 
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relieved in the premiſes, and no conveyance 
from R was required. 


Where an equity of redemption is purchaſed 
in by ſeveral perſons intereſted in a mortgage, 
it ſhall enure to the mortgagees in the ſame 
manner as they hold the mortgage. 


And, therefore, where a man having a mort- 
gage for years, by his will (7), deviſed all his 
perſonal eſtate, of what nature ſoever, to his 
executors, in truft for the payment of his debts, 
and afterwards deviſed the reſidue and overplus 
of his ſaid perſonal eſtate to his two daughters, 
equally to be divided between them, and died; 
and, the debts being ſatisfied, the daughters 
contracted with the mortgagor for the purchaſe 
of the equity of redemption, and inheritance of 
the mortgaged eſtates to them and their heirs, 
and articles were executed on both fides ac- 
cordingly; and a decree obtained for a ſpecific 
execution. One of the daughters, after the 
death of the other, claimed the whole inherit- 


ance by ſuryivorſhip, as a jointenancy; and the 


queſtion on a bill filed by the deviſee of the 
deceaſed daughter was, whether this purchaſe 
of the inheritance were a jointenancy, or a te- 


(i) Edwards v. Faſhion, Pre. Chan. 332. 
nancy 
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nancy in common? And it was decreed to be 
a tenancy in common; for ſo was the mortgage 
deviſed to the two daughters, whereon this pur- 
chaſe of the equity of redemption and inherit- 
ance was founded; and therefore they, having 
ſeveral and diſtinct intereſts, as tenants in com- 
mon of the mortgage, and paying an equal pro- 
portion for the purchaſe of the equity of re- 
demption and inheritance, ſhould have that in 
the ſame manner. 


Where an executor bought an equity of re- 
demption of an eſtate, on which a teſtator had 
a mortgage, it was conſidered as aſſets, and lia- 


ble to legacies (ij. 


\ Truſtees, to preſerve contingent remainders 
in a marriage ſettlement, there being no iſſue, 
were decreed to join in a ſale, a forecloſure be- 
ing threatened. 


In the caſe to which I allude (%, & made a 
mortgage of the lands in queſtion, for the term 
of 1000 years, to ſecure 1000. and intereſt, and 

| afterwards upon his marriage ſettled theſe lands 
thus in mortgage, to the uſe of himſelf for life, 


(j) Ryall v. Ryall, 1 Atk. 59. 
(4) Platt v. Sprigg, et aP. 2 Vern. 303. 
4D4 remainder 
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remainder to the uſe of truſtees during the life 
of the huſband, to ſupport contingent remain- 
ders, remainder to the wife for life, remainder 
to his firſt and other ſons in tail, remainder to 
his own right heirs; and having no iſſue, arti- 
cled to ſell theſe lands to P, who brought his 
bill in equity, and ſet out theſe matters, and 
that the truſtees refuſed to join, and that the 
mortgagee threatened to enter, and prayed a 
ſpecific execution of 'the agreement, and that 
the truſtees might join in the conyeyances. & 
and his wife by anſwer ſet out the ſettlement, 
and that they had been married fix years, and 
had no iſſue, and confeſſed the contract with 
P, and were willing to perform it. The truſtees 
ſet out the marriage ſettlement, and were wil- 
ling to do as the Court ſhould direct, being in- 
demnified. For P, it was inſiſted, that the ſet- 
tlement being only of an equity of redemption, 
the mortgagee was not bound thereby, but might 
not only enter, but forecloſe, which would bind, 
though there ſhould be iſſue afterwards born. 
And that the huſband and wife not being able 
to redeem, a ſale was abſolutely neceſſary, other- 
wiſe the benefit of redemption would be loft, 
as well to the huſband and wife, as alſo to the 
iſſue, in caſe there ſhould be any. And the 
Maſter of the Rolls decreed the truſtees to join 

in 


RELATING TO MORTGAGES, 1143 


in a ſale, and to be indemnified, the ſettlement 
being only of an equity of redemption, and the 
wife being in court and examined, whether ſhe 
freely conſented thereunto or not. 


Where one deviſes lands mortgaged to one 
for life, remainder over, the money, if the 
lands are redeemed, ſhall be apportioned. 


And, if the claims of the parties are before 
the Court, it will adjuſt them, without a ſpe- 
cific bill for that purpoſe. | 


Thus (0, where one having mortgaged unto 
B, part of his copyhold lands in fee, being 
cuſtomary lands of inheritance, B ſurrendered 
them to the uſe of his will, and deviſed them 
to his wife for life, remainder to C in fee, and 
made his wife executrix, a bill being pending 
to redeem, to which tenant for life and the 
remainder-man were defendants; it was prayed 
on behalf of C, that if the mortgagor redeemed, 
C might have a proportionable ſhare of the 
redemption money, according to the value of 
the eſtate he had in the land. And the matter, 
in fact, appearing to be ſo upon the pleadings, 


(!) Brent v. Beſt, 1 Vern. 70. 
although 
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although C' had no croſs bill for the purpoſe, 
nor had ſo much as infiſted upon it in his anſwer, 
it was ordered by the Lord Chancellor, that C 
ſhould have his proportionable ſhare of the 
redemption-money. And the ordinary rule of 
the Court, in fuch caſe, was ſaid to be, that 
one-third of the money ſhould be paid to the 

| tenant for life, and the two-thirds reſidue to 
the remainder-man. 


Where one mortgaged his eſtate to F (m), 
who paid no money in conſideration of the 
mortgage, but gave the mortgagor a bond for 
: 130. the mortgagor afterwards made the mort- . 
x pagee his executor and died. Then the heir 
. of the mortgagor, brought his bill to have the 
4 real eſtate exonerated, confidering this bond as 
aſſets in the hands of the defendant. And ſo 
it was held to be; for notwithſtanding, at com- 
mon law, the making an obligor executor, ex- 
tinguiſhes his debt, yet, in this caſe, the bond 
ſhall be conſidered as aſſets in the hands of the 
defendant the executor, and applied, for the 
payment of funeral expences and legacies, to 
the exoneration of the real eſtate in our of 
the heir. 


5 (% Fox v. Fox, 1 Atk. 463. 


Where 
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Where a mortgage is made by baron and 
femme, and there 1s a covenant to levy a fine, 
and the fine is covenanted to be levied of a cer- 
tain term, if the fine be not levied by the time 
in which it is covenanted to be levied, it ſeems 
that 1t will not ſtrengthen the deed-of mortgage, 
if any other uſes be declared by a ſubſequent 
deed. : 


This queſtion occurred in the caſe of Fleet- 
wood and Templeman (n). There, a man and 
his wife, in the year 1692, made a mortgage 
of the wife's eſtate of 40l. per annum, for the 
ſum of 7891. and covenanted in the mortgage 
deed to levy a fine of the eſtate in the Eaſter 
Term following. The fine was not levied till 
Trinity Term, in the year 1695; then, in con- 
ſideration of 101. more, they joined in a con- 
veyance of the equity of redemption to an 
aſſignee of the mortgagee, and covenanted, that 
the fine theretofore levied, ſhould be to the 
uſes of this deed; afterwards the huſband being 
dead, the wife, the eſtate being increaſed in 
value, filed her bill to redeem; and one ground, 
on which ſhe founded her claim, being the inva- 


(n) Fleetwood v. Templeman, 2 Atk. 80. Barn. Chan. 
Rep. 187. | 


2 lidity 
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lidity of the latter deed to declare the uſes of 
the fine, Lord Hardwicke ſaid, that he was 
inclined to- think, as the covenant to levy the 
fine was confined to one particular term, and 
was not levied till the next term after, that the 
huſband and wife might, by the deed in 1695, 
covenant that the fine theretofore levied ſhould 
be to the uſe of the latter deed, and the for- 
mer deed in 1692, might be laid out of the 
caſe, as the covenant under it, for levying the 
fine in Eaſter Term, was not ſtrictly purſued. 
But it is ſaid in Barnardeſton's Reports, that 
his Lordſhip ſaid, he would not determine the 
caſe upon this point only, but upon the whole 
circumſtances, which he did accordingly againft 
the mortgagor. 


The ceftui que truf{ of things mortgaged, is 
anſwerable, if his truſtee produce them not on 
application to redeem ; and that as well where 
he is conſtituted truſtee by inference of law, as 
where he is appointed by the poſitive act of the 
party. 


? Thus, where P (o), whoſe executor the plain- 
tiff was, being poſſeſſed of certain pieces of 


(e) Perkins v. Avery, Brown and Baker, 2 Ch. Ca. 226. 
| hang- 
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hangings, put them into the hands of 4, an up- 
holſterer, to fell for him; but having occaſion 
for money, deſired B, who was a ſcrivener, to 
lend him 500l. on the hangings, which he did, 
having previouſly enquired of 4, as to their 
value. And afterwards Y borrowed on the hang- 
ings 100. more, and gave a judgment alſo for 
the debt with intereſt, the hangings being ill 
in A's hands. The money lent belonged to C, 
for whom B dealt as a ſcrivener, but neither Y 
nor his executor knew that, nor did C appear 
therein, though the ſocurities were in his name. 
A (old the hangings privately at an under value. 
Band C pretended ignorance of the ſale; but 
A, after the ſale, deſired the plaintiff, the exe- 
cutor of P, to fell them, who refuſed ſo to do, 
unleſs he might firſt ſee them. The plaintiff 
paid the money borrowed and intereſt, and the 
ſecurities were thereupon delivered up to him 
by B, in whole hands they had always been, 
but the hangings being ſold, could not be had; 
and B ſaid, he had nothing to do with A. 
Hereupon the plaintiff, the executor of the 
mortgagor, exhibited his bill in Chancery againſt 
A, B, and C, to have the hangings or the value 
in money. And it was decreed, that the de- 
fendants ſhould pay the money. Then B and 
C petitioned for a rehcaring, and that the decree 


might 


”- - — * 
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might be explained as to them only; for that 
there was no reaſon to charge them, as they did 
not put the hangings into 4's hands, but they 
were placed in 4's hands by P, with power 
to ſell them, and therefore they (B and C) ought 
not to be charged by 4's default. But the 
Lord Chancellor, on long debate, affirmed his 
former decree; for by the ſale and mortgage, 
P diveſted his property, and the goods became 
B's, and 4 became truſtee for B, and B muſt 
anſwer for his truſtee 4, who ſold them after 
the mortgage. And though B pretended to act 
as a ſcrivener only, and as an agent to lend B 
money, they were'to be looked on as one perſon 
as to the plaintiff, for the ſcrivener keeping the 
ſecurities for B, B truſted him thereby with all, 
and he had power to diſpoſe of the monies, 
and he undertook the ſame by keeping the ſe- 
curities, and ſhould be anſwerable as B. 


Lord Hardwicke, Chancellor, ſaid, in the 
caſe of Lucas and Scale (/, that where there 
are ſeveral executors, and one of them is in- 
debted to the teſtator, for which he has given 
ſecurity by way of mortgage on his eſtate, if 
the co-executors are apprehenſive that he is 


7 Lucas v. Seale, 2 Atk. 56. 
inſolvent, 
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inſolvent, and that the eftate may prove a de- 
ficient ſecurity, bringing a bill againſt him to 
forecloſe is improper; becauſe the teſtator hav- 
ing made him an executor, gives him an intereſt 
in the mortgage, the other executors ſhould 
bring a bill for ſale of the eſtate. 


Where a mortgagor covenanted (q), after 
default, to make farther aſſurance, for the abſo- 
lute ſure making, &c. Holt, Ch. Juſt. ſaid, 
the farther aſſurance muſt be abſolute, but this 
ſhould not oblige him to releaſe his equitycof 
redemption; and he ſaid, a warranty was not 
to be inſerted in ſuch fartlier aſſurance. 


Where a defendant pleads a mortgage (7), he 
ought to ſhew that the mortgagor being, or 
pretending to be, ſeiſed in fee of the premiſes, 
did make ſuch mortgage, &c. otherwiſe the 
perſon undertaking to mortgage, may be a 
mere ſtranger, and have no intereſt in the pre- 
miſes, though he takes . bim to mortgage 
_ 

| Where the original od of montage was 
loſt, it was decreed, that the counterpart ſhould 


(7) Atkin v. Urton, Comberb. 318. 1 L. Raym. 36. f 
1 (7) 3 P. Will. 281. 


be 


1152 OF OTHER MATTERS 


be allowed as an original, and admitted as ſuck: 
at any trial, &c. (s) 


The plaintiff and his wife brought their bill 
to redeem a mortgage of the wife's eftate (); 
the defendant put in a plea to the bill, which 
was over-ruled, for which 51. coſts was of courſe 
given to the plaintiffs; the defendant brought 
a croſs bill to forecloſe the wife, who being the 
ſurviving plaintiff in the original cauſe, moyed 
the Court, that proceedings ſhould ſtay in the 
croſs cauſe, until the plaintiff, who was defend- 
ant in the original cauſe, had paid the 5. coſts 
due upon over-ruling the plea. It was objected 
on one ſide, that theſe coſts muſt be intended 
to have been laid out 'by the huſband in the 
original cauſe, and that, conſequently, upon 
his death the ſame were loſt. On the other 
ſide, it was inſiſted, that this original ſuit was 
in right of the wife, who being entitled to the 
equity of redemption, the huſband joined 
therein only for conformity; and that the fuit 
was not abated by the death of the huſband, 
the order for coſts being in nature of a joint 
judgment, which muſt ſurvive to the wife; 


5 (s) Briſcoe, et al. v. Earl of Denbigh, et al. Finch, 
237. 
(e) Coppin v. ——, 2 P. Will. 497. 
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and that the ſum for coſts was certain by the 
courſe of the Court, though not expreſſed in 
the order. The Lord Chancellor for ſome time 
doubted, but afterwards taking it to be as a 
joint judgment for a ſum certain, determined 
that it did ſurvive to the wife; whereupon it 
was ordered, that proceedings ſhould ſtay in 
the croſs cauſe, until the defendant in the 
original cauſe ſhould pay the 51. coſts for over- 
ruling his plea, 
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CONSISTING OF 


1. A Mortgage in fee for ſecuring 6oool. and 
Intereſt. 


2, 4 Mortgage by demiſe for ſecuring a Le- 
gacy left by a Will, from the Executors 
under the Will to the Party lending the 
Money, 


3- Mortgage of Leaſehold and Copyhold 
Premiſes. 


4. Aſſignment of a Mortgage Debt, and a 
Term of Years for ſecuring the Same, 
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A Mertgage in fee for ſecuring boool. and Intereft. 


HIS indenture, made the day of 
in the year of the reign, &c. and in the 

year of our Lord ——-, between S. R. of &c. Eſq. 
of the one part, and V. F. of &c. of the other part, 
witneſſeth, that for and in conſideration of the ſum of Conſide- 
boool. of lawful money of Great-Britain, to him the Ton. 
faid S. R. in hand well and truly paid by the ſaid V. 7. 
at or before the ſealing and delivery of theſe preſents, 
the receipt of which ſaid ſum of 6000. he the ſaid 
S. R. doth hereby acknowledge, and thereof, and of 
and from every part thereof, doth acquit, releaſe, and 
diſcharge, the ſaid V. F. his heirs, executors, and 
adminiſtrators, and every of them, by theſe preſents; 
he the ſaid S. R. hath granted, bargained, fold, aliened, \ 
releaſed, and confirmed, and by theſe preſents doth 
grant, bargain, ſell, alien, releaſe, and confirm, unto 
the ſaid J. J. (in his actual poſſeſſion now being, by 
virtue of a bargain and ſale to him thereof made by 
the ſaid S. R. in conſideration of 56. by indenture 
bearing date the day next before the day of the date 
of theſe preſents, for the term of one whole year, 
commencing from the day next before the day of the 
date of the ſame indenture of bargain and ſale, and b 
force of the ſtatute made for transferring uſes into poſ- ; 
ſeſſion), and to his heirs, all that manor or lordſhip, Premiſes. ö 
or reputed manor or lordſhip, &c. together with all ; 
and ſingular the outhouſes, tofts, cottages, buildings, 


4E 3 barns, 
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barns, ſtables, dovehouſes, gardens, lands, tenements, 
feeding-places, paſtures, timber and other trees, woods 
and underwoods, and the ground and ſoil thereof, 
commons, common of paſture, and other rights of 
common, heaths, marſhes, ways, waters, water- 
courſes, ponds, waters, waſte-grounds, hawkings, hunt. 
ings, hſhings, fowlings, views of frankpledge, courts 
leet, courts baron and other courts, perquiſites and 
profits of court, reliefs, heriots, eſcheats, fines, rents, 
and ſervices, and rents reſerved upon all manner 
of demiſes and grants, fee-farm rents, commons, 
fines, forfeitures, free warrens, goods and chattels of 
felons, fugitives and felons of themſelves, deodands, 
treaſure trove, waifs, eſtrays, and all other liberties, 


privileges, franchiſes, pre-eminences, rights, royal. 


ties, immunities, profits, commodities, emoluments, 
and appurtenances whatſoever, to the ſaid manor or 
lordſhip, or reputed manor or lordſhip, capital meſ- 
fuage, farms, lands, tenements, woods, wood-ground, 
and hereditaments, hereby granted, releaſed, and con- 
firmed, or intended ſo to be, or any of them belong- 
ing, or in any wiſe appertaining, or with the ſame or 
any of them held, ufed, occupied, poſſeſſed, and en. 
zoyed, or accepted, reputed, deemed, taken, or known, 
as part, parcel, or member thereof, or as appurtenant 
thereto, in any wiſe howſoever; and the reverſion and 
reverſions, remainder and remainders, yearly and 
other rents, iſſues and profits, of all and ſingular the 
faid manors and hereditaments hereby granted and 
releaſed, and of every part and parcel thereof; and 
all the eſtate, right, title, intereſt, inheritance, uſe, 
truit, poſſeſſion, property, claim and demand what- 
foever, at law and in equity, or otherwiſe how- 
foever, of him the ſaid S. R. of, in, and to the ſame, 
and every or any part or parcel thereof; to have and 
to hold the ſaid manor or lordſhip, or reputed manor 
or lordſhip, capital meſſuage, farms, lands, tenements, 
woods, wood-grounds, and hereditaments, and all 
and fingular other the premiſes hereinbefore mentioned, 
and hereby granted and releaſed, or intended fo to be, 


with their and every of their rights, members, and 


appurtenances, unto the ſaid W. J. his heirs and 
t — | aſſigns, 
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affigns, to the only proper uſe and behoof of the ſaid 
. J. his heirs and aſſigns for ever; ſubject, never- 
theleſs, to a proviſo or condition for redemption here- 
inafter contained (that is to ſay), provided always, Mortgage 
and it is hereby agreed and declared, by and between Provito. 
the ſaid parties to theſe preſents, that if the ſaid S. R. 
his heirs, executors, or adminiſtrators, or any of them, 
do and ſhall, at or in the common dining-hall at Lin- 
coln's-Inn, in the county of Middleſex, well and truly 
pay, or cauſe to be paid, to the ſaid . J. his execu- 
tors, adminiſtrators, or affigns, the ſum of 6000. of 
lawful money of Great-Britain, on the ——— day of 
next enſuing the date hereof, together with 
lawful intereſt for the ſame, after the rate of 5/, for 
every tool. for a year, without making any deduction 
or abatement thereout whatſoever, for or by reaſon of 
any taxes, aſſeſſments, or impeſitions, taxed, charged, 
fied, or impoſed, or to he taxed, charged, allefſed. 
or impoſed, by authority of parliament, or otherwiſe 
howſoever, upon the ſaid manors, hereditaments, and 
premiſes, hereinbefore mentioned to be hereby granted 
and releaſed, or upon the ſaid principal ſum of bool. 
and intereſt, hereby intended to be ſecured, or an 
part thereof, or on the ſaid . F. his executors, ar 
miniſtrators, or afligns, in reſpe& thereof, then 
from and immediately after ſuch payment ſo made 
as aforeſaid, he the ſaid . F. his heirs or affigns, 
ſhall and will, upon the requeſt, and at the coſts 
and charges of the ſaid S. X. his heirs or aſſigns, 
convey and aſſure the ſaid manor or lordſhip, or 
reputed manor or lordſhip, capital meſſuage, farms, 
lands, tenements, woods, wood-ground, rents, he- 
reditaments, and premiſes, hereby granted and re- 
leaſed, or intended ſo to be, as aforeſaid, with rights, 
members, and appurtenances, unto and to the uſe 
of the ſaid S. R. or his heirs, or unto ſuch other 
perſon or perſons as he or they ſhall dire& or appoint, 0 
freed and diſcharged of and from all incumbrances | 


bobs hows & 80 WS . +. 00. 


. 
made or committed by him the faid M. J. his heirs or Covenant 0 
aſſigns, in the mean time. And the ſaid S. R. for oboe ö 
himſelf, his heirs, executors, and adminiſtrators, doth of mort. ; ! 
covenant, promiſe, and agree, to and with the faid gage-mo- 


w- 
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IF. J. his executors, adminiſtrators, and aſſigns, that 

he the ſaid S. R. his heirs, executors, and adminiſtra. 

tors, ſhall and will well and truly pay, or cauſe to be 

paid, unto the ſaid J. J. his executors, adminiſtra. 

tors, or aſſigns, the ſaid ſum of 6ooo/l. with intereſt 

for the ſame, after the rate, and at the time, and in 

manner above limited for payment thereof, according 

to the true intent and meaning of the above-written 

Covenant proviſo, And the faid S. R. for himſelf, his heirs, 
that mort- executors, and adminiſtrators, doth covenant, promiſe, 
. and agree, to and with the ſaid W. J. his heirs and 
fre. aſſigns, in manner following; that is to ſay, that he 
pi the ſaid S. R. now, at the time of the ſealing and de- 
livery of theſe preſents, is lawfully, rightfully, and 
abſolutely, ſeiſed of the ſaid manors or Joaddaipe, or 

reputed manor or lordſhip, capital meſſuages, farms, 

lands, tenements, hereditaments, and premiſes, herein- 

before granted and releaſed, or mentioned or intended 

ſo to be, with their and every of their rights, mem- 

bers, and appurtenances, of and in a true, perfect, 

and indefeazable eſtate of inheritance, in fee ſimple, 

in poſſeſſion, without any condition, truſt, power of 
revocation, or limitation of any uſe or uſes, or other 
reſtraint, cauſe, matter, or thing whatſoever, to alter, 

change, charge, revoke, defeat, make void, leſſen, 
Hathgood or incumber the ſame. And alfo that he the ſaid S. R. 
right to now hath in himſelf good right, full power, and law- 
convey ful andabſolute authority, to grant, bargain, ſell, re- 
leaſe, and convey, all and ſingular the ſaid manor, 
hereditament, and premiſes, hereby granted and re- 

leaſed, or intended fo to be, with their rights, mem- 

bers, and appurtenances, unto and to the uſe of the 

faid JF. F. his heirs and aſſigns, in manner aforeſaid, 
according to the true intent and meaning of theſe 
And in de- preſents, And further, that in caſe default ſhall be 
fault of made in payment of the ſaid ſum of 6000. or the in- 
payment tereſt thereof, or any part thereof, contrary to the 
morkg*8<< aforeſaid proviſo and covenant for payment thereof, 
— enjoy. that then, and from thenceforth, it ſhall and may be 
lawful, to and for the ſaid . J. his heirs and aſſigns, 

into and upon all and ſingular the ſaid manor, heredi- 
tament, and premiſes, hereby granted and releaſed, 
or 
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or intended ſo to be, to enter, and the ſame from 
thenceforth peaceably and quietly to have, hold, and 
enjoy, and the rents, iſſues, and profits thereof, to 
receive and take, to his and their own ule and benefit, 
without any lawful let, ſuit, trouble, hindrance, evic- 
tion, moleſtation, or interruption, of or by the ſaid 
S. R. his heirs or affigns, or any other perſon or per- 
ſons whomſoever; and that free and clear, and freely, 
clearly, acquitted, - exonerated, and diſcharged, or 
otherwiſe, by the ſaid S. R. his heirs, executors, or 
adminiſtrators, well and ſufficiently faved, defended, 
kept harmleſs and indemnified, of, from, and againſt, 
all and all manner of former and other 'gifts, grants, 
bargains, ſales, mortgages, jointures, dowers, right 
and title of dower, uſes, truits, entails, wills, leaſes, 
ſtatutes, recognizances, judgements, extents, execu- 
tions, rents, arrears of rent, annuities, eſtates, titles, 
troubles, charges, and, incumbrances whatſoever. 
And further, that he the ſaid S. R. and his heirs, and Covenant 
all and every other perſon and perſons having or claim- for further 
ing, or who ſhall or may have or claim, any legal or aſſurance. 
equitable eſtate, right, title, truſt, or intereſt, of, 
into, or out of, the ſaid manor, hereditament, and 
premiſes, hereby granted and releaſed, or intended ſo 
to be, or any part or parcel thereof, ſhall and will, 
from time to time, and at all times, after default ſhall 
be made of or in payment of the ſaid ſum of 60007. 
and the intereſt thereof, or any part thereof, contrary 
to the aforeſaid proviſo and covenant for payment 
thereof, upon the reaſonable requeſt of the ſaid V. J. 
his executors, adminiſtrators, or aſſigns, but at the 
proper coſts and charges in the law of the ſaid S. R. 
bis heirs, executors, or adminiſtrators, make, do, ac- 
knowledge, levy, ſuffer, and execute, or cauſe and 
procure to be made, done, acknowledged, levied, ſuf- 
fered, and executed, all and every ſuch further and 
other lawful and reaſonable act and acts, deeds, deviſes, 
conveyances, and aſſurances in the law whatſoever, 
for the further, better, more perfect, and abſolute 
granting, releaſing, aſſuring, and confirming, the ſaid 
manor, hereditament, and premiſes, hereby granted 
and releaſed, or intended ſo to be, with their rights, 


members, 


— 
A 


I 
—— — 
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members, and appurtenances, unto and to the uſe of 
the ſaid . J. his heirs and aſſigns, freed and dif. 
charged of and from the ſaid proviſo or condition 
hereinbefore contained for redemption of the ſaid ma- 
nor, hereditaments, and premiſes, and all other equity 
of redemption whatſoever, as by the ſaid . F. his 
heirs or aſſigns, or his or their counſel learned in the 
law, ſhall be lawfully and reaſonably deviſed, adviſed, 
But until or required. And laſtly, it is hereby declared and 
— agreed, by and between the ſaid parties to theſe pre- 
— ſents, that in the mean time, and until default ſhall be 
gor to en- made of and in payment of the ſaid ſum of bool. 
Joy. and intereſt for the ſame, as aforeſaid, or ſome part 
thereof, contrary to the true intent and meaning of 
theſe preſents, it ſnall and may be lawful, to and for 
the ſaid S. R. his heirs and aſſigns, peaceably and 
quietly to have, hold, uſe, occupy, poſſeſs, and enjoy, 
the ſaid manor, hereditament, and premiſes, hereby 
granted and releaſed, with their rights, members, and 
appurtenances, and to receive and take the rents, 
iſſues, and profits thereof, to his and their own uſe 
and benefit, without the let, ſuit, trouble, hindrance, 
interruption, or diſturbance whatſoever, of or by the 
faid FF. J. his heirs or aſſigns, or any other perſon or 
perſons whomſoever, lawfully claiming, or to claim, 
by, from, under, or in truſt for him, them, or any 

of them, In witneſs, &c. 


A Mortgage by demiſe for ſeeuring a Legacy left by a 
Will, from the FEM under the Mill to the 7557 
lending the Money. 


Tuais indenture of three parts, made the. w—owom— 
day Of -— in the — — year of the reign, &c. 
b and in the year of our Lord, &c. between F. C. of, 
| &c. and E. M. C. his wife (which ſaid E. A. C. is 
; | one 
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one of the daughters of J. T. late of, &c. deceaſed, 
by AZ. T. his wife), of the firſt part; the ſaid M. T. 
of, &c. widow and reli& of the ſaid L el, 
&c. P. T. of, &c. (which ſaid M. T. J. B. P. 7. 
were, together with E. R. named and appointed by 
the ſaid J. J. executrix and executors of his laſt will 
and teſtament), of the ſecond part; and A. M. R. of, 


&c. of the third part. Whereas the ſaid J. T. in and Recital of 
5 his laſt will and teſtament in writing, executed as * will. 
the 


law directs for the paſſing of real eſtates, and bear- 

ing date the . day of ————— which was in 
the year of our Lord „ gave, deviſed, and be- 
queathed, all his real eſtate, and all his perſonal eſtate, 
of what nature or kind ſoever (except as therein is 
excepted) unto his wife, the ſaid M. T. J. B. P. T. 
and E. R. their heirs, executors, adminiſtrators, and 
aſſigns; upon truſt to ſell and diſpoſe of the ſame 
eſtates reſpectively as ſoon as poſſible after his deceaſe, 
and the monies ariſing by ſale thereof, together with 
all monies he ſhould happen to die poſſeſſed of, or be 
entitled unto, at the time of his death, to inveſt in 
ſome of the public funds, or upon ſome real ſecurities 
at intereſt, and to permit and ſuffer the ſaid M. T. 
ſo long as ſhe ſhould continue his widow and unmar- 
ried, to receive the dividends, intereſt, and produce 
thereof, for the ſupport of herſelf,. and for the main- 
tenance and education of his daughters H. T. T. 
E. M. C. (then E. M. T.) E. T. U. T. and the child, 
which his ſaid wife was then enſeinte with, or might 
thereafter have by him. And in caſe his ſaid wife 
ſhould marry again, then he directed that his ſaid 
truſtees ſhould pay and apply the intereſt and produce 
of the monies thereinbefore directed to be inveſted in 
the funds, or upon real ſecurities, as aforeſaid, in the 
ſupport, maintenance, and education, of all and every 
his ſaid children, until they ſhould attain their reſpec- 
tive ages of 21 years, or be married. And if any of 
his ſaid children ſhould happen to marry before the 
age of 21 s, with the conſent of his ſaid wife, 
then he ordered and directed his ſaid truſtees, out of the 
monies ſo to be inveſted as aforeſaid, to pay to all and 
every of his ſaid children ſo marrying, with fuch _ 
ent 
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ſent as aforeſaid, the ſum of 200/. as and for a mar- 

riage portion. And if his ſaid wife ſurvived him, and 

ſhould, during her life, continue his widow, then he 

directed that ſhe ſhould have power, by any deed or 

writing to be by her duly executed in the preſence of 

two or more credible witneſſes, or by her laſt will and 
teſtament to be by her duly ſigned and ſealed in the 

preſence of three or more credible witneſſes, to diſ- 

poſe of all the reſt, reſidue, and remainder, of the 

ſaid monies, ſo directed to be inveſted as aforeſaid, to 

and amongſt all and every of his ſaid children, in ſuch 

ſhares and proportions as his ſaid wife ſhould think fit, 

And in default of ſuch diſpoſition, or in caſe of his 

ſaid wife's marrying as aforeſaid, then he thereby be- 
queathed the ſaid monies unto and amongſt all and 
every of his ſaid children equally, ſhare and ſhare 
1 alike: and he thereby appointed his ſaid wife M. T. 
executors. the ſaid F. B. P. J. and E. R. executors of his ſaid 
laſt will and teſtament. And whereas the ſaid J. T. 

Recital of departed this life on or about the day of 
* which was in the year, &c. without making any addi- 
. tion to, or alteration in, his ſaid will. And (the ſaid 
E. R. having renounced the execution thereof) the 

ſaid M. T. J. B. and P. T. alone proved the ſaid 

will in the proper eceleſiaſt ical court of the Archbiſhop 

Recital of of Canterbury. And whereas the ſaid E. M. T. now 
the _ E. AH. C. attained her age of years on or about 
e. day of which was in the year of, 
and a marriage hath ſince been had and ſo- 


21. c. 
lemnized between the ſaid E A. C. and the ſaid F.C. 
by and with the conſent and approbation of the ſaid 
FA 7. her mother, teſtified by her being a party to, 
and ſealing and delivering theſe preſents. And the 
faid F.C. thereupon became entitled, in the right of 

| the ſaid E. M. C. his wife, to the ſum of 200/. be- 

Recital of queathed by the ſaid will of the ſaid J. T. And 


a requeſt whereas the ſaid J. C. hath applied to, and requeſted 
—_ = the ſaid M. T. J. B. and P. . to pay to him the 
— ſum of 200/.; but it not being at preſent convenient 
was enti- for the ſaid MH. T. J. B. and P. T. to pay down the 
tled unto ſaid ſum of 200/. (no purchaſer having been found for 


* the the ſaid teſtator's real eſtate, or any part thereof, not- 


withſtanding 


I 
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withſtanding the ſame hath been offered to ſale). 
They have therefore applied to, and requeſted the 
ſaid A. M. R. to advance and lend the ſame 200/. 
which ſhe has agreed to do on having ſuch ſecurity 
made to her, the ſaid A. M. R. for repayment of the 
ſaid ſum-of 200/. and intereſt, as hereinafter is men- 
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tioned, Now this indenture witneſſeth, that in pur- Indenture 
ſuance and performance of the ſaid agreement, and for Vitnel- 
and in conſideration of the ſum of 200/. of, &c. on n 


or before the ſealing and delivering of theſe preſents 
to the = C. in hand well and truly paid by the 
ſaid A. M. R. at the requeſt, and by the direction and 
appointment of the ſaid MH. T. J. B. and P. T. and 
at the nomination, and by and with the privity and 
approbation of the ſaid E. M. C. (ſuch requeſt, direc- 
tion and appointment, nomination, privity and appro- 
bation, being reſpectively teſtified by the ſaid V. T. 
J. B. P. J. and E. M. C. being parties to, and re- 
ſpectively ſealing and delivering theſe preſents), the 
payment and receipt of which ſaid ſum of 2001. he the 
faid F.C. doth hereby acknowledge to be in full of 
the ſaid ſum of 200/. ſo by the ſaid will of the ſaid 
J. I. directed to be by the ſaid M. J. J. B. P. J. 
and E. R. paid as a marriage portion to the ſaid E. M. C. 
as one of the daughters of the ſaid J. 7. as aforeſaid. 
And of and from the ſame ſum of 200. and every 
part thereof, they the ſaid F. C. and E. M. C. his 
wife, do acquit, releaſe, exonerate, and for ever diſ- 
charge, as well the ſaid 4. M. R. her heirs, execu- 
tors, adminiſtrators, and aſſigns, as the ſaid MH. J. 

B. and P. T. and each and every of them, their, 
and each and every of their heirs, executors, ad- 


miniſtrators, and aſſigns, by theſe preſents. And x, cong. 
alſo for and in conſideration of 1os. a piece of deration 
like lawful money, on or before the ſealing and of 10s. to 
delivery of theſe preſents, to them the ſaid M. T. each of 


of B. and P.T. in hand well and truly paid by 
he ſaid A. M. R. the receipt whereof is hereb 
acknowledged, they the ſaid M. T. J. B. and P. J. 
at the requeſt, and by the direction and appointment 
of the ſaid J. C. and E. M. C. his wife (teſtified by 


their being made parties to, and reſpectively 1 
an 


the exe. 
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Words of and delivering theſe preſents), have, and every of 


convey. 
ance. 


Parcels. 


Haben- 
dum for 
200 years. 


Proviſo 
for re- 


demption. 


them hath, granted, bargained, ſold, and demiſed, 
and by theſe preſents do, and every of them doth, 
grant, bargain, ſell, and demiſe, unto the ſaid A. M. R. 
her executors, adminiſtrators, and aſſigns, all that 
meſſuage or tenement, &c. together with all ways, 
paths, paſſages, water-courſes, rights, privileges, com- 
modities, and appurtenances, to the ſaid meſſuage, te- 
nement, piece or parcel of ground, belonging, or in 
any ways appertaining. And the reverſion and rever- 
ſions, remainder and remainders, rents, iſſues, and 
profits thereof; and alſo all the eſtate, right, title, 
intereſt, uſe, truſt, inheritance, property, claim, and 
demand whatſoever of them the ſaid M. T. J. B. 
and P. T. of, into, or out of, the ſame. To have 
and to hold the ſaid meſſuage or tenement, and all 
and ſingular other the premiſes, hereby granted, 
bargained, ſold, and demiſed, or intended ſo to be, 
with their appurtenances, unto the ſaid A. M. R. her 
executors, adminiſtrators, and aſſigns, from hence- 
forth for and during, and unto the full end and term 
of 200 years, to be computed from the day next be- 
fore the day of the date of theſe preſents. But ſubject 
nevertheleſs to the proviſo and agreement hereinafter 
mentioned for redemption of the premiſes; that is to 
ſay, provided always, and it is hereby declared and 
agreed, by and between all and every of the ſaid par- 
ties to theſe preſents, and the true intent and meaning 
of them and of theſe preſents, nevertheleſs, is, that 
if the ſaid M. T. J. B. and P. T. or either of them, 
their, or either of their heirs, executors, or admini- 
ſtrators, ſhall and do well and truly pay, or cauſe to 
be paid, to the ſaid A. M. R. her executors, admini- 
ſtrators, or aſſigns, the ſaid ſum of 200. of, &c. and 
the ſum of 10l. of like lawful money, as and for a 


| year's intereſt for the ſame, at the rate of 5/. for 100/, 


for a year, making together the ſum of 2107. in the 
parts, ſhares, or proportions, and on or at the days or 
times, hereinafter mentioned; that is to ſay, the ſum 
of 51. part thereof (being half a year's intereſt for the 
ſaid ſum of 2001. at the rate aforeſaid) on the 


day of next enſuing the date of theſe preſents, 


and 
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and which will be in the year — „and the ſum 
of 205. reſidue thereof, being the principal ſum of 
2001. and another half year's intereſt for the ſame, 
at the rate aforeſaid, on the day of 

then next enſuing, without any deduction or abate- 
ment whatſoever, out of the fame, or any part 
thereof, for or in reſpect of any taxes, charges, rates, 
aſſeſſments, payments, or impoſitions, taxed, charged, 
aſſeſſed, or impoſed, on the ſaid meſſuage or tenement, 
hereditaments and premiſes, hereby granted, bargained, 
ſold, and demiſed, or mentioned or intended fo to be, 
or upon the ſaid ſum of 210/. or any part thereof; or 
upon the ſaid 4. M. R. her executors, adminiſtrators, 
or aſsigns, in reſpect of the ſaid ſum of 210. or an 
part thereof, by authority of Parliament or otherwile 
howſoe ver; or for, upon account, or in reſpec, of 
any other matter, cauſe, or thing whatſoever ; then 
and in ſuch caſe, ſhe the ſaid A. 2 R. her executors, 
adminiſtrators, or aſſigns, ſhall and will, at any time 
after ſuch payments ſhall be ſo made as aforeſaid, upon 
the requeſt and at the coſts and charges of the ſaid 
M. T. J. B. and P. T. or ſome or one of them, or 
the heirs, executors, or adminiſtrators of them, ſome 
or one of them, re- convey the ſaid meſſuage or tene- 
ment, hereditaments and premiſes, hereby granted, 
bargained, ſold, and demiſed, or mentioned or intended 
ſo to be, with their appurtenances, unto the ſaid M. T. 
J. B. and P. J. their executors, adminiſtrators, or 
aſhgns; or as they, or ſome or one of them ſhall, in 
that behalf order or direct, free from all incumbrances 
whatſoever, made, done, or committed, by the ſaid 
A. M. R. her executors, adminiſtrators, or affigns. 
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And the ſaid 7. C. doth hereby for himſelf, his heirs, Covenant 
executors, and adminiſtrators, covenant, promiſe, and for pay. 
agree, to and with the ſaid A. M. R. that the ſaid ment of 
72 T. J. B. and P. T. or ſome or one of them, or mortgage 


the heirs, executors, or adminiſtrators of them, ſome 
or one of them, ſhall and will, well and truly pay, 


money. 


1 is the 
Or huſband 


cauſe to be paid, unto the ſaid 4. MH. R. her executors, of the lad 


adminiftrators, or aſſigns, the aforeſaid ſum of 2101. entitled to 


at the day or time in the aforeſaid proviſo or agree- the por- 
ment, mentioned or appointed for payment thereof, 
| I 


without 
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without any deduction or abatement whatſoever, ac. 
cording to the true intent and meaning of theſe pre. 
Covenant ſents. And the ſaid I C doth, for himſelf, his heirs, ex- 
_— ecutors, and adminiſtrators, further covenant, pro- 
are ſeizeq Miſe, grant, and agree, to and with the ſaid 4 N R, 
of the pre- her executors, adminiſtrators, and aſſigns, by theſe 
miſes. preſents, in manner following, that is to ſay, that 
they the ſaid HI, J B, and PJ, or ſome or one 
of them, are, or is, at the time of the ſealing and 
delivery of theſe preſents, lawfully and rightfully 
ſeiſed of, or entitled to, a good, ſure, perfect, abſo- 
lute, and indefeaſible eſtate of inheritance, in fee 
ſimple, of and in the ſaid meſſuage or tenement, and 
premiſes, hereby granted, bargained, fold, and de- 


miſed, or mentioned or intended ſo to be, with the 


appurtenances thereunto belonging, without any con- 

dition, truſt, power of revacation, or limitation of 

uſe or uſes, or any other reſtraint, cauſe, matter, or 

thing, whatſoever, to alter, change, charge, leſſen, 

incumber, determine, defeat, or make void, the ſame 

And have eſtate; And that they the ſaid J C, MI, J B, and 

good right P 7, or ſome or one of them, now have or hath 

1 in themſelves, himſelf, or herſelf, good right, full 

A power, and lawful and abſolute authority, to grant, 

bargain, ſell, and demiſe, the aforeſaid meſſuage 

or tenement, and premiſes, with the appurtenan- 

ces, in the manner hereinbefore mentioned; and 
according to the purport, true intent, and meanin 

of theſe preſents, And that if default ſhall be made 

in payment of the ſaid ſum of 210/. or any part 

thereof, contrary to the aforeſaid proviſo and covenant 

for payment of the ſame, and the true intent and 

meaning of theſe preſents; then and in ſuch caſe it 

ſhall and may be lawful, to and for the ſaid A NH R, 

her executors, adminiſtrators, and aſſigns, at any 

time or times hereafter, into and upon the faid 

meſſuage or tenement, and premiſes, hereby granted, 

bargained, ſold, and demiſed, or intended ſo to be, to 

enter, and the ſame from henceforth, for the then re- 

ſidue of the ſaid term of 200 years, to have, hold, 

occupy, poſleſs, and enjoy, with the appurtenances 

and the rents, iſſues and profits thereof, to have, re- 

celve 
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ceive and take, to and for his and their own uſe and 
benefit, without any let, ſuit, trouble, interruption, 
or diſturbance whatſoever ; of, from, or by, the ſaid 
FC, MT, JB, and P T, or any of them, their, or 
any of their heirs, executors, or adminiſtrators ; or 
any perſon or perſons whomfoever, having, or law- 
fully or equitably claiming or to claim any eſtate, 
right, title, or intereſt, in, to, or out of, the faid 
meſſuage or tenement, hereditaments and premiſes, 
waxed granted, bargained, ſold, and demiſed, or men- 
tioned or intended ſo to be, or any part or parts 
thereof, by virtue of or under the ſaid recited will of 
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the ſaid F T. or otherwiſe howſoever; And that free Free from 
and clear, and freely and clearly, and abſolutely ac. nctum- 


quitted, exonerated, and diſcharged ; or otherwiſe by 


the ſaid F. C. E. MH. C. MA. 7. F. B. and P. 7. 
their heirs, executors, and adminiſtrators, ſaved, pro- 
tected, kept harmleſs, and indemnified, of, from, and 
againſt all, and all manner of former and other gifts, 
erants, bargains, ſales, jointures, dowers, ſtatutes, 
mortgages, uſes, wills, intails, annuities, rent-charges, 
rent, taſk and arrears of rent, fines, iſſues, amercia- 
ments, ſtatutes, recognizances, judgments, executions, 
extents, ſeizures, ſequeſtrations, and all other eſtates, 
titles, troubles, charges, and incumbrances what- 
loever; And moreover, that if default ſhall be made, 
of or in payment of the aforeſaid ſum of 210. or any 
part thereof, contrary to the aforeſaid proviſo and co- 
venant for payment of the ſame, and the true intent 
and meaning of theſe preſents then and in ſuch caſe, 
they the ſaid F.C. M. T. J. B. and P. T. their 
heirs, executors, and adminiſtrators; and all other 
perſon and perſons whomſoever having, or lawfully 
or equitably claiming, or who ſhall or may have, or 
lawfully or equitably claim, any eſtate, right, title, 
or intereſt, of, in, to, or out of, the ſaid meſſuage or 
tenement, hereditaments and premiſes, hereby granted, 
bargained, ſold, and demiſed, or mentioned or in- 
tended ſo to be; or any part or parcel thereof, ſhall 
and will, from time to time, and at all times hercat- 
ter, during the ſaid term of 200 years, upon the re- 
queſt of the ſaid A. M. R. her executors, adminiſtra- 

4 F tors, 


rances. 


And for 
further 
allurance. 
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tors, or aſſigns, but at the coſts and charges of the 

ſaid F. C. M. T. J. B. and P. T. or ſome or one of 

them, their, or ſome or one of their, heirs, executors, 

or adminiſtrators, make, do, and execute, or cauſe or 

procure to be made, done, and executed, all and every 

fuch further and other lawful and reaſonable acts, 

deeds, matters, things, conveyances, and aſſurances, 

in the law whatſocver, for the further, better, more 

perfect, and abſolute, granting, bargaining, ſelling, 

and demiſing, the ſaid meſſuage or tenement, here- 

ditaments and premiſes, hereby granted, bargained, 

ſold, and demiſed as aforeſaid, with the appurtenances 

for the then reſidue of the ſaid term of 200 years, 

unto the ſaid A. M. R. her executors, adminiſtrators, 

or aſſigns, as by the ſaid A. M. R. her executors, ad- 

miniſtrators, or aſſigns; or any of them, or her, their, 

or any of their, counſel, learned in the law, ſhall be 

Power for reaſonably deviſed, adviſed, and required. Provided 

the mort- alſo, and it is hereby declared and agreed, by and be- 

robs tween the ſaid parties to theſe preſents, and the true in- 

the rents tent and meaning of them and of theſe preſents is, that 

until de- it ſhall and may be lawful, to and for the ſaid M. J. 

fault of J. B. and P. T. their heirs, executors, and adminiſtra- 

payment. tors, peaceably and quietly to have, hold, occupy, poſſeſs 

and enjoy, the ſaid meſſuage or tenement, hereditaments 

and premiſes, hereby granted, bargained, ſold, and de- 

miſed, or mentioned or intended ſo to be, with the appur- 

tenances; and receive and take the rents, iſſues, and 

profits thereof, to and for their reſpective uſe, until 

default ſhall be made in payment of the ſaid ſum of 

210. or ſome part thereof, contrary to the aforeſaid 

proviſo and covenant for payment of the ſame, and 

the true intent and meaning of theſe preſents, without 

any let, ſuit, trouble, interruption, or diſturbance, of, 

from, or by, the ſaid A. M. R. her executors, ad- 

miniſtrators, or aſsigns, or any other perſon or per- 

ſons whomſoever, lawfully claiming or to claim, by, 

from, or under, her, them, or any of them, in wit- 
. N | | 
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Mortgage of Leaſehold and Copyhold Premiſes. 


Tuis Indenture of four parts, made the 
day of in the year of the reign, &c. 
and in the year of our Lord, between B E X, 
of, &c. widow and relict of B K, late of, &c. de- 
ceaſed, of the firſt part; B K of, &c. and G F of, 
&c. widow, late G A, ſpinſter, which ſaid B X 
and & F, are the two only children who have lived 
to attain the age of 21 years, of the ſaid B K, de- 
ceaſed, by the ſaid B E X, his now widow, and which 
ſaid B K is alſo the ſole executor and reſiduary legatee 
named in the laſt will and teſtament of the ſaid B X 
of the 2d part; I S of, &c. the ſon and heir at law 
of 7 &, late of, &c. deceaſed, of the third part; and 
D J of, &c. of the fourth part. Whereas by inden- Recital of 
ture tripartite, bearing date on or about the ſettle- 
day of and made, or expreſſed to be made, ment. 
between the ſaid B E K (then B E D, ſpinſter), of the 
firſt part; the ſaid B K, ſince deceaſed, of the ſecond 
part; and P and M 1/, both ſince deceaſed of the | 
third part (being the ſettlement made, previous to, and | 
in contemplation of, the marriage then intended, and 
which was ſoon after had, between the ſaid B K and 
BED), after reciting, that by indenture of leaſe, bear- 
ing date the day of ——— 17—— and made 
between D of the one part, and & D of the other 
part; the ſaid D had demiſed and leaſed to the ſaid 
JD all that piece or parcel of ground, &c. together 
with the new meſſuage or tenement to be erected and 
built on the ſaid piece or parcel of ground, purſuant 
to the covenant therein contained; to hold to the ſaid 
SD, his executors, adminiſtrators, and aſſigns, from the 
5 feaſt of then next, for the term of 61 years, 
at the yearly rent therein mentioned; and reciting that 

the ſaid & D had built a new brick meſſuage or tene- 

ment on the ſaid piece or parcel of ground; and that 

the ſaid 8 D was then ſince dead, having firſt made 
e his will, and appointed the ſaid B E K then BED) re- 
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ſiduary legatee and ſole executrix thereof, who had 

duly proved the fame. It is witneſſed, that for the 
conſiderations in the ſaid indenture now in recital ex- 

preſſed, ſhe the aid BE XK, with the approbation of the 

Whereby ſaid B X), did bargain, ſell, aſſign, and ſet over, unta 
— the ſaid P and MI, the faid recited indenture of 
ſigned, leaſe, and all and ſingular the premiſes therein com- 
priſed, with the appurtenances, to hold the ſame unto 

the ſaid P and H, their executors, adminiſtra- 

tors, and aſſigns, for the reſidue of the ſaid term of 

And alſo ©1 years therein, And it was, by the ſaid indenture 
South Sea now in recital, declared and agreed, that the ſaid 
annuities. P and M ſhould ſtand poſſeſſed of the {aid 
In truſt leaſehold premiſes, and alſo of the ſum of. 
for the New South Sea annuities, thereinbefoce mentioned to 
wite till have been transferred into their names in truſt, and to 
marriage. and for the uſes and purpoſes therein, and in part 
hereafter mentioned (that is to ſay), in truſt for the 

— . ſaid B E D, until the ſolemnization of the ſaid then in- 
for des tended marriage. And from and after the ſolemniza- 
ſeparate tion thereof, then as to the ſaid leaſehold premiſes in 
ule, truſt, to permit the ſaid BED to receive and take the 
rents and profits thereof, for her ſeparate uſe, during 

After her her life ; and from and after her deceaſe, then in truſt 
death be- for the iſſue of the faid B XK, by the ſaid B his then 
lildren intended wife, equally to be divided between them (if 

Udren . . 

of the more than one), and to the ſurvivors and ſurvivor of 
marriage them, attaining to the age of 21 years; and as to the 
attaining ſaid ſum of J. New South Sea annuities, in truſt 
* to permit the ſaid BED to receive and take the divi- 
dends thereof for her ſeparate uſe during her life ; and 

e from and after her deceaſe, then in truſt for the iflue 
3 Sea of the ſaid B K, by the ſaid B his then intended wife, 
annuities equally to be divided between them, if more than one, 
the ſame. and to the ſurvivors and ſurvivor of them attaining to 
the age of 21 years; and it was, in and by the ſaid 

A power indenture now in recital, declared and agreed, that in 
contained cafe the ſaid B K and the ſaid B his then intended 


— wife ſhould be minded, or defirous to have the above- 


ſtock in mentioned truſt eſtates, or any part thereof, ſold, and 
the pur- the money ariſing by ſuch ſale or ſales placed out and 
chaſe of jnyeſted in or upon any other ſtock or ſtocks, ſecurity 

1 or 


lands. 
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or ſecurities, or in or upon the purchaſe of any lands 
or tenements; and to be removed, varied, and ſold, 
from time, as often as the ſaid B K and the ſaid B his 
then intended wife ſhould be minded or deſirous to 
have the ſame done; then the ſaid P and H, 
their executors or adminiſtrators ſhould, when and as 
often as the ſaid B K and the ſaid B his then intended 
wife ſhould ſignify the ſame in writing, under their 
hands, accordingly fell and diſpoſe of the ſame, or ſo 
much thereof as ſhould be required by any ſuch writ- 
ing; and ſhould, from time to time, inveſt and lay 
out the money ariſing by every ſuch tale, upon ſome 
other ſecurity or ſecurities in the funds, or elſewhere ; 
or in or upon the purchaſe of any lands or tenements, 
by and with the conſent and approbation in writing, 
under the hands and ſeals of the ſaid B K and the ſaid 
B his then intended wife, from time to time, firſt had 
and obtained, which ftock and ſtocks, ſecurity and 
ſecurities, lands or tenements, that ſhould or might 
be, from time to time, purchaſed, bought, or ſecured, 
by and with ſuch conſent and approbation as aforeſaid, 
ſhould, from time to time, be transferred, ſettled, and 
conveyed, to, for, and upon, the ſame truſts, uſes, in- 
tents, and purpoſes, as were, in and by the ſaid inden- 
ture now in recital, particularly ſettled and declared 
as aforeſaid ; and to, for, and upon, no other uſe, in- 
tent, or purpoſe whatſoever. And whereas by inden- Recital of 
ture, bearing date on or about the ———— day of an aſſign- 
— , , and made, or expreſſed to be made, front the 
between M and $8 I (executors of the laſt will executors 
and teſtament of the aforeſaid P , deceaſed, who of furviv- 
ſurvived the aforeſaid AH) of the firſt part, the ing truſtee 
ſaid B K ſince deceaſed, and the ſaid B his then wife to _ 
of the ſecond part; and the aforeſaid T & (ſince de- . 
ceaſed) and H 71, alſo ſince deceaſed, of the third 
part. After reciting, among other things, the ſaid 
hereinbefore recited indenture of ſettlement, of the 
— da of 1 3 and the will of the 
faid P V, It is witneſſed, that in purſuance of, and 
in obedience to, a certain decree of the Court of 
Chancery therein recited, and in conſideration of 58. 
they the ſaid A and S did bargain, ſell, aſſign, 
4F 3 transfer, 
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transfer, and ſet over, unto the ſaid T & and H 7, 
ſince deceaſed, their executors, adminiſtrators, and aſ- 
ſigns, the ſaid hereinbefore mentioned indentures of 
leaſe, from the ſaid D to the ſaid S D, and all and 
ſingular the premiſes therein compriſed, and all the 
eſtate, right, title, and intereſt, of them the ſaid ＋ 
and S I, of, in, and to, the ſame, to hold the 
ſame unto the ſaid J S and H T, their executors, ad- 
miniſtrators, and aſſigns, for the reſidue of the ſaid 
term of 61 years therein in truſt, nevertheleſs; and to 
and for the ſeveral uſes, intents, and purpoſes, in and 
by the ſaid indenture of ſettlement, the day of 
. mentioned, expreſſed, and declared, touching 
and concerning the ſame, And whereas the aforeſaid 
ſum of J. New South Sea annuities, was alſo in 
purſuance of the ſaid decree of the Court of Chan- 
cery, mentioned in the faid laſt recited indenture, af- 
terwards transferred by the faid ＋ F and 8 V, unto 
or into the names of the ſaid 7'S and H (ſince de- 
ceaſed) in the transfer books, kept at the South Sea 


- houſe, upon the truſts of the ſaid hereinbefore recited 


indenture of ſettlement, of the ——— day of 
I7 And whereas, in purſuance'of the aforeſaid 
power in that behalf contained in the ſaid indenture of 


purſuance ſettlement, the ſaid 7 & and H T did, on or about the 


of a power 
in the ſet- 
tlement, a 


ſum was 


day of 17 „at the requeſt and 
by the direction of the ſaid B K and B his wife, ſell 
and diſpoſe of the ſaid ſum of . New South Sea 


laid out in annuities, and lay out the money thence ariſing in the 


the pur. 
chaſe of 


eſtates. 


purchaſe of the copyhold or cuſtomary meſſuages or 
tenements and hereditaments hereinafter deſcribed, 
holden of the manor of T7 in the ſaid county of 


» <4 0 ” . 


. Middleſex, and accordingly at a ſpecial Court Baron, 


held for the ſaid manor, on the ———— day of 
179——, Hu, one of the cuſtomary tenants 
of the ſaid manor, duly ſurrendered into the hands of 
the ſaid lord of the ſaid manor, according to the cuſ- 
tom thereof, all thoſe his four cuſtomary meſſuages 
or tenements, &c. and alſo all that piece or parcel of 
land called, &c. and alſo all that flip of land, &c. to 
all, which ſaid premiſes the ſaid H had, at a ſpe- 
cial Court Baron, held for the ſaid manor, on the 


day 


A 
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— — „been admitted te- 

nant by the deſcriptions therein mentioned, to the uſe 

and 9 of the ſaid 7 $ and H T (ſince deceaſed), 

their heirs and aſſigns; and the faid 1 & and Z 7 

were thereupon, at the ſame Court, duly admitted 

tenants to the ſaid copyhold or cuſtomary heredita- 

ments, with the appurtenances accordingly, to hold to 

them, their heirs, and aſsigns, at the will of the 

Lord, according to the cuſtom of the ſaid manor, by 

the rights and ſervices for the ſame due, and of right 
accuſtomed. And whereas the ſaid H died in the Recital of 
lifetime of the ſaid 7'S, and the ſaid J & died ſome = _ 
time in the year 17 , inteſtate as to the ſaid copy- this wal 
hold, or cuſtomary meſſuages or tenements and here- tees, and 
ditaments, leaving the ſaid T S (party hereto), his the ſur- 
ſon and heir at law; and at a Court Baron held for wing 
the ſaid manor of J, on or about the —— day of * 
— 17 ; he the ſaid 7 S, party hereto, was tate. 
duly admitted tenant to all and ſingular the ſame copy- 

hold, or cuſtomary meſſuages or tenements and here- 
ditaments, with the appurtenances, to hold to him, 

his heirs, and aſsigns, at the will of the Lord, accord- 

ing to the cuſtom of the ſaid manor. And whereas Recital of 
by indenture of leaſe, bearing date on or about the a leaſe. 
——— day of 17 „and made, or ex- 

preſſed to be made, between // of the one part, 

and the aforeſaid B X, ſince deceaſed, of the other 

part. In conſideration of the ſurrender of the ſaid 
hereinbefore mentioned or recited indenture of leaſe, 

of the day of I „and for other 
conſiderations, he the ſaid D did demiſe, ſet, and 

to farm let, unto the ſaid B X, all that piece or parcel 

of ground, with the two meſſuages or tenements, &c. 

together with their and every of their appurtenances, 

to hold the ſame unto the ſaid B K, his executors, ad- 
miniſtrators, and aſſigns, from the feaſt of, &c. 

then laſt, for the term of years, at the yearly rent 

of . payable as therein mentioned, and under 


and ſubject to the covenants and agreements therein 
contained, on the tenants or leſſee's part and behalf to 
be obſerved and performed. And whereas the ſaid Recital of 
B K had iſſue by the faid B his now widow, only having 

4 F 4 three Children, 
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and that three children, namely, B, who died under the age 
only two of 21 years, and the aforeſaid B K and G F, partics 
—— hereto, who have attained their reſpective ages of 21 
* 3 : years. And the ſaid B X, by his laſt will and teſ- 
. o tament in writing, bearing date on or about the 
day of 17, (here ſet out that 

part of the will that is neceſſary.) And the ſaid teſ- 

tator appointed the ſaid B K, his ſon, executor of 
And that his ſaid will, and is ſince dead, without revoking 
the teſta- or altering the ſame; and the ſaid executor hath 
— duly proved the ſaid will in the ſaid Court of, &c. 
evoking And whereas the ſaid B E K, BK, and GF, have 
it, that applied to and requeſted the aforeſaid D F to lend 
the exe- and advance to them the ſum of J. which 


cutors he the faid D J hath conſented and agreed to do ac- 
have 


proved cordingly, upon having the re-payment thereof with 
the ſame, intereſt for the ſame, after the rate of four per cent. 
and have per ann. ſecured by a mortgage of all the aforeſaid 
requeſted Jeaſehold and copyhold meſſuages or tenements, here- 
the loan ditaments and premiſes, in the manner hereinafter ex- 
— mort. preſſed. Now this indenture, that for and in con- 
gage. ſideration of the ſum of —— 1. of and by the ſaid 
2 — 1 to the ſaid BE A, BK, and GF, in hand, well 
witneſl. and truly paid, at or before the ſealing and delivery of 
eth. theſe preſents, the receipt, whereof they do hereby 
acknowledge, and thereof and therefrom, and of and 

from, every part thereof, do reſpectively acquit, re- 

leaſe, and diſcharge, the ſaid D 7, his executors, ad- 
miniſtrators, and aſſigns, by theſe preſents, they the 

ſaid B E, B K, and G F, have, and every of them 

bath, bargained, ſold, aſſigned, transferred, and ſet 

over, and by theſe preſents do, and every of then: 

doth, bargain, ſel], aſſign, transter, and ſet over, unta 

the ſaid D 7, his cxccutors, adminiſtrators, and aſ- 

ſigns, all and ſingular the faid piece or parcel of 
ground, meſſuages or tenements, and premiſes, com- 

priſed in the ſaid hereinbefore recited indenture of 

leaſe, of the day of — 17—, and 

which were hereby demiſed to the aforeſaid B K (ſince 
deceaſed), his executors, adminiſtrators, and aſſigns, 

for the term of years as aforeſaid, together with 

their and every of their appurtenances; and all the 

| eſtate, 
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eſtate, right, title, intereſt, truſt, term of years yet 
to come and unexpired, benefit of renewal, property 
claim and demand whatſoever, both at law and in 
equity, of them the ſaid BE XK, BK, and GF, and 
every of them, of, in, to, or out of, the ſame, and 
every part thereof, together with the ſaid recited in- 
denture of leaſe; and all other deeds, evidences, and 
writings whatſoever, relating to, or in any wiſe con- 
cerning the ſame premiſes, or any part thereof, which 
they the ſaid B E RK, B K, and G F, or any of them, 
now have or hath, in their, or any of their cuſtody or 
poſſeſſion; or can or may obtain, without ſuit at law or in 
equity: TO HAVE AND TO HOLD the faid piece yayen. 

or parce] of ground, meſſuages or tenements, and all and dum. 

ſingular other the premiſes hereinbefore expreſſed to 

be hereby aſſigned, with the appurtenances, unto the 

ſaid D F, his executors, adminiſtrators, and aſsigns, 

trom henceforth, for and during all the reſt, refidue, 

and remainder, now to come and unexpired, of the ſaid 

term of ears therein, ſubject nevertheleſs to 

the payment of the rent and performance of the cove- 

nants and agreements in the ſaid hereinbefore recited 1 
indenture of leaſe, of the day of N 4 
17 „ reſerved and contained on the tenant or le. 
ſee's part and behalf, to be paid, obſerved, and per- 

formed, and alſo ſubject to the proviſo for redemption 

of the faid premiſes hereinaftec contained. And this 

indenture further witneſſeth, that for the conſiderations Amy, 

aforeſaid, they the ſaid B ERK, BK, and G F, have, ment of , 

and every of them hath, aſsigned, transferred, and policy of 

ſet over; and by theſe preſents do, and every of them inſurance, 

doth, aſsign, transfer, and ſet over, all that policy of 

inſurance, number „whereby the ſaid meſſuages 

or tenements, and buildings, hereinbefore expreſſed to 

be hereby aſsigned, are inſured from loſs or damage 

by fire, in the inſurance office, London; 

and all ſum and ſums of money therein mentioned, or 

thereby inſured, upon the faid premiſes, or any part 

thereof, and recoverable thereupon, to have and to 

hold, receive, take, and enjoy, the ſaid policy of in- 

ſurance, and ſum and ſums of money, and every part 

thereof, unto the ſaid D F, his executors, adminiſtra- 


tors, 
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| tors, and aſsigns, to and for his and their own uſe 
| and benefit, ſubject nevertheleſs to the proviſo or con- 
dition for redemption thereof, hereinafter contained 

(that is to ſay), Provided always, and theſe preſents 
Mortgage are upon this expreſs condition, that if the ſaid BE X, 
proviſo. ; X, and & F, their executors, adminiſtrators, or 
aſsigns, do and ſhall, well and truly pay, or cauſe to 

be paid, unto the ſaid D F, his executors, adminiſtra- 

tors, or aſsigns, at or in the common dining hall of 
Lincoln's Inn, in the county of Middleſex, the ſum 

of I. of, &c. with intereſt for the ſame, after the 

rate of 4 per cent, per ann. in manner following (that 

is to ſay), the ſum of J. being one half year's 

intereſt of the ſaid ſum of J. after the rate afore- 

ſaid, upon the day of next enſuing, and the fur- 

ther ſum of J. being the whole principal money 

| and one half year's intereſt thereof, after the rate 
| aforeſaid, upon the —— day of „which 
will be in the year of our Lord 17 „without any 

deduction or abatement whatſoever out of the ſame, 

or any part thereof, for or in reſpect of any rates, 

taxes, charges, aſſeſſments, or impoſitions whatſoever, 

now taxed, charged, aſſeſſed, or impoſed, or hereafter 

to be taxed, charged, aſſeſſed, or impoſed, upon the 

faid piece or parcel of ground, meſſuages or tene- 

ments, and hereditaments, hereinbefore expreſſed to 

| be hereby aſsigned, or any part thereof, or upon tle 
| ſaid principal ſum of /. or the intereſt thereof, 
or upon the ſaid D F, his executors, adminiſtrators, 
or aſsigns, for or in reſpect of the ſame, or any part 

thereof, by authority of parliament or otherwiſe how- 

ſoever (being the ſame principal money and intereſt as 

are in part ſecured by the joint and ſeveral bond of 

them the ſaid BE X, 3 K, and G F, bearing even date 

with theſe preſents), then and in ſuch caſe this preſent 
indenture, and the aſsignments hereinbefore expreſſed 

to be hereby made, and every clauſe, article, matter, 

and thing, herein contained, ſhall ceaſe, determine, 

and be abſolutely void, to all intents and purpoſes 
whatſoever, any thing hereinbefore contained to the 

contrary thereof, in any wiſe notwithſtanding, And 
Indenture this indenture further witneſſeth, that for the con- 
further 5 ſideration 
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payment to the ſaid 2577 his executors, adminiſtra- 
tors, or aſsigns, of the ſaid ſum of ————!. and intereſt, 
and alfo for and in conſideration of ten ſhillings of, &c. 
by the ſaid D J to the ſaid T' & (party hereto) in hand, 
well and truly paid, at or before the ſealing and de- 
livery of theſe preſents, the receipt, whereof is hereby 
acknowledged. He the ſaid TS, party hereto, at the 
requeſt and by the direction of the laid BER, B X, 
and G F, teſtified, by their being reſpectively made 
parties to, and ſealing and delivering theſe preſents 
doth hereby for himſelf, his heirs, executors, ad- 
miniſtrators, and aſſigns, covenant and agree with the 
ſaid D F, his heirs, executors, adminiſtrators, and aſ- 
ſigns, that he the ſaid 7 S, party hereto, or his heirs, 
ſhall and will, at the coſts and charges of them the 
ſaid B E K, BK, and GF, or ſome or one of them, 
at the next Court Baron or cuſtomary Court to be 
holden for the manor of 7' aforeſaid, ſurrender into 
the hands of the Lord of the ſaid manor, according to 
the cuſtom thereof, all and ſingular the ſaid copyhold 
or cuſtomary meſſuages or tenements, lands and here- 
ditaments, hereinbefore particularly deſcribed and men- 
tioned to have been ſurrendered on the day of 
——— 17 ——, by the ſaid H to the uſe of the 
ſaid 7 & and H (fince deceaſed), their heirs and aſ- 
ſigns as aforeſaid, together with their and every of 
their rights, members, and appurtenances, and all the 
eſtate, right, title, intereſt, property, claim, and de- 
mand, whatſoever, at law and in equity, of him the 
ſaid 7 S, party hereto, of, into, or out of the ſame, 
and every part thereof, to the uſe and behoof of him 
the ſaid D F, his heirs and aſſigns for ever, at the 
will of the Lord, according to the cuſtom of the ſaid 
manor, ſubje& nevertheleſs to the ſame or the like 
proviſo or condition for redemption ' thereof, as is 
hereinbefore contained for the redemption of the ſaid 
leaſehold meſſuages or tenements, and premiſes here- 


117g 


ſideration aforeſaid, and for the better ſecuring the re- witneſſeth 
as to the 


copyhold 
premiſes, 


- 


Covenant 
to ſurren. 
der lame, 


inbefore expreſſed to be hereby aſſigned, And the ſaid pree from 
TS, for himſelf, his heirs, executors, and adminiſtra- incum- 
tors, doth hereby further covenant and agree with the brances. 


ſaid D F, his heirs and aſſigns, that he the ſaid T &, 
* party 
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party hereto, hath not, at any time heretofore, done, 
committed, or executed, or wittingly or willingly 
permitted or ſuffered any act, deed, matter, or thing, 
whatſoever, whereby or by means, or in conſequence 
whereof, the ſaid copyhold or cuſtomary meſſuages or 
tenements, lands and hereditaments, hereinbefore co- 
venanted to be ſurrendered, or any part thereof, are, 

1s, can, ſhall, or may be, in any wiſe impeached, 
charged, prejudiced, or incumbered, in title, eſtate, 
Legatee's or otherwiſe howſoever. And the ſaid BE K, BK, 
oven. and G F, do hereby for themſelves, ſeverally and reſ- 
cx Ay pectively, and for their ſeveral and reſpective heirs, 
money, Executors, adminiſtrators, and aſsigns, covenant and 
agree with the ſaid D F, his heirs, executors, ad- 
miniſtrators, and aſsigns, in manner following {that 

is to ſay), that they the aid BEK, BK, and GF, or 

ſome or one them, their, or ſome or one of their, 

heirs, executors, adminiſtrators, or aſsigns, ſhall and 

will, well and truly pay, or cauſe to be paid, unto the 

ſaid D 7, his executors, adminiſtrators, or aſsigns, the 

ſum of l. of, &c. with intereſt for the ſame, after 

the rate aforeſaid, at the place and times, and in the 

manner hereinbefore limited and appointed for the pay- 

ment thereof, according to the true intent and mean- 

That the ing of theſe preſents. And alſo that the ſaid herein- 
= !> before recited indenture of leaſe of the day 

alid. 

of 17 „ is a good and effectual leaſe, 

valid in the law, and yet ſubſiſting, and not ſurren- 

dered, forfeited, or become void or voidable in any 

That the wiſe howſoever. And that the rent and covenants 
. has 3 therein reſerved and contained, on the tenant's or 
8 leſſee's part, have been duly paid, obſerved, and per- 
formed, up to the day of laſt, 
And that And that they the ſaid B EX, B x, and G F, or ſome 
_— or one of them, now at the time of the ſealing and 
— to delivery of theſe preſents, have or hath in themſelves, 
toorycy. himſelf, or herſelf, good right and full power to aſ- 
ſign the ſaid leaſehold m— or tenements, and 
premiſes, hereinbefore expreſſed to be hereby aſsigned, 


with the appurtenances, unto him the ſaid D F, his 
executors, adminiſtrators, and aſsigns, in the manner 
aforeſaid, and according to the true intent and mean- 
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ing of theſe preſents. And alſo that the ſaid T 8, That TS 
party hereto, is now at the time of the ſealing and de- is ſeiſed 
livery of theſe preſents, lawfully, rightfully, and ab- ®?! — 
ſolutely, ſeiſed to him and his heirs, of a good eſtate —— 
of inheritance in fee ſimple, according to the cuſtom 2 
of the ſaid manor of T aforeſaid, of and in the faid to teens 
copy hold or cuſtomary meſſuages or tenements, and tom of the 
hereditaments, hereinbefore covenanted to be ſurren- nor. 
dered, with the appurtenances, in truſt for them the 

ſaid B EK, BK, and G F, or ſome or one of them, 

their, or ſome or one of their, heirs, executors, or 
adminiſtrators, without any condition, limitation, 

matter, or thing, whatſoever, to alter, change, 

charge, or incumber the ſame. And that he the ſaid And that 
T $ hath good right, by the direction of them the he will, 
ſaid BEK, BK, and G F, to ſurrender the ſame co- Þy the di- 
pyhold or cuſtomary meſſuages or tenements, and he- 1 
reditaments, with the appurtenances, to the uſe of tees, . 
him the ſaid D 7, his heirs and aſsigns, in the man- render 
ner aforeſaid. And further, that it ſhall and may be ſame to 
lawful, to and for the ſaid D J, his executors, ad- the mort- 
miniſtrators, and aſsigns, reſpectively, from time to 5*5*** 
time, and at all times, from and after default ſhall be Mortga- 
made in payment of the ſaid ſum of J. and in- 33 
tereſt, or any part thereof, contrary to the proviſo — 
hereinbefore contained, and the true intent and mean- to enter. 
ing of theſe preſents, peaccably and quietly to enter 
into and upon, have, hold, uſe, occupy, poſſeſs, and 
enjoy, all and ſingular the ſaid leaſehold and copyhold 
meſsuages or tenements, hereditaments and premiſes, 
hereinbefore expreſsed to be hereby aſsigned and cove- 
nanted to be ſurrendered, and to receive and take the 
rents, iſsues, and profits thereof, and of every part 
thereof, to and for his and their own uſe and benefit, 
without any let, ſuit, hindrance, interruption, diſ- 
turbance, or denial whatſoever, of or by the ſaid B E X, 
B K, and G F, or any of them, their, or any of their, 
heirs or aſsigns, or any other perſon or perſons whom- 
ſoever; and that free and clear, and freely and clearly, 
acquitted, exonerated, and diſcharged, or otherwiſe, 
by them the ſaid B E X, BK, and GF, or ſome or one 
of them, their, or ſome or one of their, heirs, execu- 
tors, 
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tors, adminiſtrators, or aſsigns, well and ſufficiently 
ſaved, harmleſs and indemnified, of, from, and againſt, 
all and all manner of former and other gifts, grants, 
bargains, ſales, leaſes, mortgages, truſts, wills, eſtates, 
For fur- titles, charges, and incumbrances, whatſoever. And 
cher alfur- moreover that they the ſaid T'S, BE X, BK, and G F, 
ane and every of them, and their, and every of their reſpec- 
tive heirs, executors, and adminiſtrators, and all and 
every other perſon and perſons whomſoever, claiming, 
or who may at any time hereafter have, or lawfully 
claim, any eſtate, right, title, truſt, or intereſt, either 
at law or in equity, of, into, or out of, the ſaid leafe- 
hold and copyhold meſſuages and tenements, heredita- 
ments and premiſes, hereinbefore expreſſed to be hereby 
aſsigned and covenanted to be ſurrendered, or any part 
thereof, ſhall and will, from time to time, and at all 
times, from and after ſuch default ſhall be made in 
payment of the faid ſum of l. and intereſt, or any 
part thereof as aforeſaid, upon every reaſonable requeſt 
of the ſaid D 7, his executors, adminiſtrators, or af- 
figns, but at the proper coſts and charges, in the law, 
of the ſaid B EK, BK, and GF, or ſome or one of 
them, their, or ſome or one of their, heirs, executors, 
adminiſtrators, or aſsigns, make, do, acknowledge, 
levy, ſuffer, and execute, or caule and procure to be 
made, done, acknowledged, levied, ſuffered, and exe- 
cuted, all and every ſuch further and other lawful and 
reaſonable act and acts, thing and things, deviſes, con- 
veyances, and aſſurances, in the law whatſoever, for 

the further, better, and more perfectly and abſolutel 
aſsigning, ſurrendering, conveying, and aſſuring, of all 
and ſingular the ſame leaſehold and copyhold meſſuages 
or tenements, hereditaments and premiſes, with their 
and every of their appurtenances, unto and to the uſe 
of him the ſaid D F, his heirs, executors, adminiſtra- 
tors, and aſſigns, reſpectively, according to the nature 
and quality of the fame premiſes, freed and diſcharged 
from the ſaid proviſo or condition for” redemption 
thereof, hereinbefore contained, and all equity there- 
upon, and all other right, title, and equity of redemp- 
tion whatſoever, as by him the ſaid D F, his execu- 
tors, adminiſtrators, or aſſigns, or his or their counſel, 

. | learned 
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learned in the law, ſhall be reaſonably and lawfully 

deviſed, adviſed, and required; Provided always, and Proviſo, 
it is hereby declared and agreed, by and between all that until 
the ſaid parties to theſe preſents, that in the mean time, — 4 
and until default ſhall be made in payment of the ſaid gers — x 
ſum of J. and intereft, or of ſome part thereof, enjoy the 

contrary to the proviſo and covenant for payment premiles. 

thereof, hereinbefore contained; it ſhall and may be 


| 
lawful, to and for the perſon or perſons who ſhall or | 
1 
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may, for the time being, be entitled to redeem the 
ſaid leaſehold and copyhold meſſuages or tenements, 
hereditaments and premiſes, hereinbefore expreſſed to 
be hereby aſſigned and covenanted to be ſurrendered, 
peaceably and quietly to have, hold, uſe, occupy, poſ- 
ſeſs, and enjoy, all and ſingular the ſame leaſehold and 
copyhold meſſuages or tenements, hereditaments and 
premiſes, reſpectively; and to receive and take the 
rents, iſſues, and profits thereof, and of every part 
thereof, to and for, his, her, and their, own uſe and 
benefit, without the lawful let, ſuit, trouble, hin- 
drance, interruption, diſturbance, or denial what- 
ſoever, of or by the ſaid D 7, his heirs, executors, 
adminiſtrators, or aſſigns, or of or by any other per- 
ſon or perſons whomſoever, lawfully claiming or to 
claim, by, from, or under, him, them, or any of 
them, In witneſs, 


Aſſignment of a Mortgage Debt, and a Term of Years 
| for ſecuring the ſame. 


TIIS indenture, made the 5th day of April, in the 
year of our Lord 1799, and in the 3qgth year of the 
reign, &c. between Thomas Jones of, &c. of the one 
part, Robert Crawford of, &c. of the 2d part, and 
Peter Clark of, &c. of the zd part. Whereas by an Recital of 
indenture of demiſe and mortgage, bearing date, &c. and a mort- 
expreſſed to be made betweenthe ſaid Robert — gage. 
6 ä | of, 
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of, &c. of the one part, and David Morgan of, &c. of 
the other part. It is witneſſed, that in conſideration 
of 1,500l. by the faid David Morgan to the ſaid Ro- 
bert Crawfurd, well and truly paid, he the ſaid Robert 
Crawfurd did thereby bargain, fell, and demiſe, unto 
the ſaid David Morgan, all thoſe the meſſuages, farms, 
lands, tenements, and hereditaments, therein and here. 
inafter particularly mentioned and deſcribed, with their 
; / eee to hold the ſame unto the faid David 

organ, his executors, adminiſtrators, and aſſigns, 
from the day of the date of the ſaid indenture, for and 
during and unto the full end and term of 500 years, 
from thence next enſuing, without impeachment, of 
or for any manner of waſte, ſubject nevertheleſs to a 
proviſo or condition therein contained, for making the 
ſame void on payment, by the ſaid Robert Crawfurd, 
his heirs, executors, or adminiſtrators, to the ſaid David 
Morgan, his executors, adminiſtrators, and aſſigns, of the 
ſum of 1500. and intereſt, after the rate and on the 
time there mentioned. And whereas, by an indenture 


An aſſign- of aſſignment, bearing date, &c. and expreſſed to be 


ment 


thereof. 


made between the ſaid David Morgan of the Iſt part, 
the ſaid Robert Crawfurd of the 2d part, and the ſaid 
Thomas Jones of the 3d part, It is witneſſed, that. in 
conſideration of the ſum of 1 500l. paid to the ſaid Da- 
vid Morgan by the ſaid Thomas Jones, the ſaid David 
Morgan did aſſign unto the ſaid Thomas Jones, his 
executors, adminiſtrators, and aſſigns, the ſaid prin- 
cipal ſum of 1500l. ſo as aforeſaid, ſecured ts the ſaid 
David Morgan on the aforeſaid hereditaments and pre- 
miſes comprized in the aforeſaid term of 500 years, 
and the intereft thereafter to grow due for the ſame, b 

virtue of the ſaid recited indenture of, &c. and the full 
benefit of all the covenants and agreements in the 
ſame indenture contained, to hold the ſame to the ſaid 
Thomas 2 his executors, adminiſtrators, and aſ- 
ſigns, abſolutely for ever. And it is by the ſaid in- 
denture now in recital further witneſſed, that for the 
conſiderations aforeſaid, and other the conſiderations 
therein mentioned, the ſaid David Morgan, by the 
direction and appointment of the ſaid Robert Craw- 
furd (teſtified as therein mentioned), did bargain, fell, 
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aſſign, 
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aſsign, transfer, and ſet over, and the ſaid Robert Crawse 
Furd did ratify and confirm, unto the ſaid Thomas Jones, 
his executors, adminiſtrators, and afsigns, the meſ- 
ſuages, farms, lands, tenements, and hereditaments, 
which, in and by the faid recited indenture of, &c. 
were demiſed unto the ſaid David Morgan, for the 
term of 500 years, to hold the ſame unto the ſaid 
Thomas Jones, his executors, adminiſtrators, and aſ- 
figns, for the reſidue and remainder then to come and 
unexpired, of the ſaid term of 500 years, by the ſaid 
indenture, demiſed as aforeſaid, ſubject nevertheleſs to 
ſuch right and equity of redemption, as the ſame here. 
ditaments and premiſes were then ſubje& and liable to, 
by virtue of the ſame indenture of, &c. or of the ſaid 
proviſo therein contained. And whereas the ſaid prin- 
cipal ſum of 1500/. ſecured by the recited indenture 
of mortgage, and fo aſsigned as aforeſaid, is ſtill due 
and owing to the faid Thomas Tue upon or by virtue 
of the ſaid recited ſecurity, but all intereſt for the 
fame hath been paid up to the day of the date of theſe 
preſents, which the ſaid Thomas Jones doth hereby 
acknowledge and declare; and the ſaid Thomas Jones 
being deſirous to call in and receive the ſaid ſum of 
1500. the ſaid Peter Clarke is willing to take an aſ- 
ſignment of the ſaid ſecurity, and to ſtand in the place 
of the ſaid Thomas Jones in reſpect thereof, and hath 
accordingly agreed to advance and lend the ſaid prin- 
cipal ſum of 1500/. upon having an aſsignment of the 
ſaid mortgage debt, and of the ſaid mortgaged pre- 
miſes, from the ſaid Thomas Jones, for the reſidue now 
to come and unexpired of the ſaid term of 500 years, 
in manner hereinafter mentioned. Now this inden- 
ture witneſſeth, that in purſuance of the ſaid agree- 
ment, and for and in conſideration of the ſum of 
1 500/. of lawful money of Great Britain, to the ſaid 
Thomas Jones in hand, well and truly paid, by the ſaid 
Peter Clarke, at or before the ſealing and delivery of 
theſe preſents, by and with the privity and conſent of 
the ſaid Robert Crawfurd (teſtified by his being a party 
to, and ſealing and delivery of, theſe preſents), being 
the whole of the money now due and owing to the 
aid Thomas Jones, upon or by. virtue of the ſaid 

48 recited 
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recited ſecurity, the receipt of which ſaid ſum of 
1500/; the ſaid Thomas Jones doth hereby acknow- 
ledge, and the payment whereof to the faid Thomas 
22 by the ſaid Peter Clarke, in manner aforeſaid, 
e the ſaid Robert Crawfurd doth hereby acknowledge, 
and of and from the ſame ſum, and every part thereof, 
the ſaid Thomas Jones, as well as the ſaid Robert 
Crawfurd, do, and each of them doth, acquit, releaſe, 
and for ever diſcharge, the ſaid Peter Clarke, his exe- 
cutors, adminiſtrators, and aſsigns, for ever; by theſe 
preſents, he the ſaid Thomas 4 with the privity 
and by the direction and appointment of the ſaid 
Robert Crawfurd (teſtified by his being made a party 
to, and ſealing and delivering theſe preſents), hath 
bargained, ſold, aſsigned, transferred, and ſet over; 
and by theſe preſents doth bargain, ſel], aſsign, tranſ- 
fer, and ſet over, unto the ſaid Peter Clarke, his exe- 
cutors, adminiſtrators, and aſsigns, the ſaid principal 
ſum of 1500/. ſo as aforeſaid, ſecured to the ſaid David 
Morgan on the ſaid hereditaments and premiſes com- 
priſed in the ſaid term of 500 years; and by him the 
faid David Morgan aſsigned to the ſaid Thomas Jones, 
as hereinbefore is mentioned, together with all ſums 
of money from henceforth to grow due by way of in- 
tereſt, for or in reſpect of the ſaid principal ſum of 
1500. and the full benefit of all the covenants and 
agreements in the ſaid indenture of, &c. contained for 
the repayment, or for ſecuring the repayment of the. 
fame principal ſum and intereſt thereof, to have, hold, 
receive, take, and enjoy, the ſaid principal ſum of 
1500/. and the intereſt thereof, and the full benefit of 
the ſaid ſecurities, covenants, and agreements, unto 
the ſaid Peter Clarke, his executors, adminiſtrators, 
and aſsigns, as his and their own money and abſolute 
property for ever. And this indenture alſo witneſſeth, 
that in further purſuance of the ſaid agreement, and 
allo in conſideration of the ſum of 10s. of like lawful 
money, to the ſaid Thomas Jones and Robert Crawfurd, 
in hand, paid by the ſaid Peter Clarke, at or before 
the ſealing and delivery of theſe preſents, the receipt 
whereof is hereby acknowledged. He the faid Tho- 
mas Tones, with the privity and by the direction and 
; appoint- 
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appointment of the ſaid Robert Crawfurd (teſtified as 
aforeſaid), hath bargained, ſold, aſsigned, transferred, 

and ſet over; and by theſe preſents doth bargain, ſell, 

aſsign, transfer, and ſet over; and the ſaid Robert 
Crawfurd hath ratified and confirmed, and by theſe 
preſenis doth ratify and confirm, unto the ſaid Peter 

Clarke, his executors, adminiſtrators, and aſsigus, all 

thoſe, &c. (here inſert the parcels and the general 
words), to have and to hold the ſaid meſſuages, &c. 
hereinbefore by theſe preſents aſſigned, or expreſſed or 
intended fo to be, with their and every of their appur- 
tenances, unto the ſaid Peter Clarke, his executors, 
adminiſtrators, and affigns, from thenceforth, for and 

during all the reſidue and remainder of the ſaid term 

of 500 years therein, and by the ſaid indenture of, 

&c. created and demiſed, and now to come and 
unexpired, ſubject nevertheieſs to ſuch right and 

equity of redemption as the ſame premiſes are now 

ſubject and liable to, under and by virtue of the fame 
indenture of, &c. and of the proviſo or agreement for 
redemption therein contained. And the faid Thomas Covenant 
Jones doth hereby for himſelf, his heirs, executors, from AC- 
and adminiſtrators, covenant and agree with the ſaid ſig nor 
Peter Clarke, his executors, adminiſtrators, and aſ- that the 
ſigns, in manner following (that is to ſay), that the money is 
aforeſaid principal ſum of 1500/. is now juſtly due and till due, 
owing to the ſaid Thomas Jones, by virtue of the here- and that 
inbefore recited ſecurity ; and that he the ſaid Thomas he hath 
Jones hath not, at any time heretofore made, done, done 29 
and committed, or executed, or wittingly or willingly 2 — 
permitted or ſuffered any act, deed, matter, or thing, n x 
whatſoever, whereby or by means whereof the ſaid 
meſſuages, farms, lands, tenements, and premiſes, 

hereby aſsigned, or intended fo to be, or any of them, 

or any part thereof, are, is, can, ſhall, or may, be 

any wiſe impeached, charged, affected, or incumbered, 

in title, charge, eſtate, or otherwiſe howſoever, or the 

ſaid term of 500 years, forfeited, mortgaged, extin- 
guiſhed, or become void or voidable, In witneſs, &c. 


4G 2 INDEX. 


( 1189 ) ©. 0h 


I N 


: ACCOUNT. 
MorTcacte not intitled to an 
account againſt the mortgagor for 
the profits of the eſtate mortgaged, 
received and applied by him to his 
. uſe, 232.—Upor an elegit, or ex- 
tent, at law, or in equity, 524.5.— 
Between the mortgagee and aſſignee, 
will not bind the mortgagor, 202- 
204.— Where money taiſed by mort- 
gage, under power to pay por- 
tions out of profits profits received 
by the mortgagor will be taken on 
account, as received by the mort- 
gagee, 216.—Not decreed againſt 
the mortgagor during the time he 
is left in poſſeſſion of the mortgaged 
remiſes, 1024.—Not even in the 
caſe of ſecurity on an eſtate for life 
become deficient, 1025.—-Decreed 
againſt mortgagee from the time he 
enters and takes poſſeſſion, 1025.— 
Decreed againſt mortgagee put into 
poſſeſſion immediately on a mort- 
gage made, 1025.— Decreed on 
Welh mortgages—if the profits 
greatly exceed the intereſt, 1026,7. 
—No allowance in account for 
mortgagee in management of the 
eſtate, 1027.—Contra if he ap- 
point a bailiff, /4:4.—Nor for mort- 
gagee's trouble in receiving rents, 
though ſo agreed, i5;4.—Lies againſt 
mortgagee in polleſion, aſſigning 
to an inſolvent perſon, 1027,8.— 
Are, if the mortgagor conceals 
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himſelf; ibid.—Lies only for what 
mort gagee actually receives, not for 


what he might receive, 1028.— Cen- 


tra, if other creditors kept out, 
1029.—That is from the time he 
has notice of them; 1030. —If thewn 
to be let at a certain price, that will 
be deemed the rate, unleſs contrary 
ſhewn, 1029. —So if the mort- 
gagee permit mortgagor to make 
uſe of his mortgage fraudulently 
1030-103z3.—Stated between thefirſt, 
mortgagee and mortgagor, when 
there are ſeveral mortgages, will 
bind the reſt if there be no fraud 
or colluſion, 1034. — Between the 
mortgagee and aſſignee, will not 
conclude the mortgagor, 202-204 
966-1034.-—On a bill to redeem 
or ſorecloſe, taken in a cauſe, in 
which tenant for life of the equity 
of redemption is party, will be 
binding on contingent remainder- 
men, 1034,5. — Between the aſſig- 
nees of a mortgagor who becomes 
a bankrupt, and the mortgagee, 
binds the mortgagor and thole who 
claim under him, 1035,0.—Againſt 
aſügnee, after ſeveral aſſignments, 
will be confined to profits after his 
own time, 1036.—-Taken by a 
Mafter upon a decree, in which an 
infant is plaintiff, will bind the 
infant, 1037.— When annual reſts 
made in taking the account, 1038. 

—Decreed 


Decreed, includes ſums received 
afterwards, though not conceived 
in thoſe terms, 1038,9. 

Vide Mor- gage Mortgage. 


ADVOWSON, 


May be mortgaged, 25.—Not to be 
preſented to by mortgagee, 261-263. 
Not to be preſeated to by mort- 
gagor, at mortgagee's nomination, 
262.—Preſented to by mortgagee, 
bill by mortgagor to compel reſig- 
nation muſt be within fix months, 
263.— Will be ſold, on application 
of mortgagee to Charcery, 264. 

Vide Quare Impedit. 


ADMINISTRATOR, 


Of mortgagee, entitled to lands 
mortgaged, it not redeemed, 689, 
690,-Of mortgagee, de bonis non is 
alſo ſo entitled, #$id.—-Of mort- 
gagee, entitled to lands, although 
there be a releaſe or forecloſure— 
if mortgagee not in poſſeſſion, 761d. 
691.— Though the heir of copy- 
holder (mortgagee) admitted, ſhall 
have the land, 76i4.—Exceptions, 
691 69 8. ds - — 

Vide Executor—Per ſonal Eftate— 

RN Foreclaſure. 


AGENT. 
5 Vide Notice. 
AGREEMENT, 

That the mortgagor ſhall poſſeſs 
the premiſes without account, until 
default of payment of intereſt of 
mortgage, 12.1129.1139.—To make 
the mortgage abſolute, on payment of 
a farther ſum, if the debt not paid 
at the day, void, 152-155.—Subſe- 
quent, between the aſſignees of mort- 
gagee and other perſons . 
the period of redemption, not valid, 
155.—Subſequent, for redemption 
aber an abſolute conveyance exe- 
cuted ; guære, as to its effect, 156.— 

or pre-emption, in caſe of ſale of 
the premiſes gn «hs not illegal, 
157-—But it muſt be taken advan- 


* 


tage of in proper time, 157,8.—Sub- 
ſequent, made for an abſolute pur- 
chaſe, independent of loan, though 
there be a declaration at the time 
that the mortgagor may redeem at a 
period certain, will be valid, 158,9. 
After releaſe of equity of redemp- 
tion, to redeem at a time certain, 
good, ibi gut the time muſt be 
obſerved, 187d. Reſtricting the re- 
demption to a time certain, if the 
mortgage between perſons of the 
ſame family good, 161-165.— That 
the eſtate ſhall be irredeemable after 
the death of the mortgagor, if made 
with a view to a family arrange- 
ment, is binding, 164,5.—lf not 
purſued, the eſtate will become ab- 
ſolute, ibid.—For a purchaſe, de- 
feazable on re-purchaſe, 166-183.— 
A note of hand conſidered as an 
agreement for a mortgage, 529.— 
Parol may be made to alter the rate 
of intereſt ſettled by a. mortgage- 
deed, 1018, 1019.— Written may be 
waved in part, or in the whole, or 
be varied in the terms of it by a 
ſubſequent parol agreement, 16. 
Vide Evidence—-Conditional Pur- 
chaſe—-Contingent Right of Re- 
demption—Pre-emptien. 
ALIEN, 
Cannot be a mortgagor, 79.— 
May be a mortgagee, 138. 
APPLICATION, 
Of purchaſe money. ; 
. Vide Purchaſer. 


ARTICLES, 
Vide Settlement, femme couvert. 
ASSETS, 
In law, and in equity, how diſ- 


tinguiſhed, 369, 370.—Equity of 


redemption of mortgage in fee, 
. da le aſſets, 369,370.—-Contra, 
of reverſion after mortgage for years, 
373-4-—Judgment will be of aſſets 
quando acciderint, ibid. But money 
paid ta heir for joining in the con- 


veyance 
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veyance of an eſtate mortgaged for | 
more than its value, held not to be 
aſſets, 370.—-Mortgage deviſed for 
ayment of debts, is equitable aſ- 
Ed, though truſtee conſtituted exe- 
cutor, 374-377.-—-So, though heir 
at law conſtituted the truſtee, 379, 
380.—Puiſne mortoagees are intitled 
to a priority againſt creditors who 
have no lien, where _ of re- 
demption deviſed to truſtees for pay- 
ment of debts, by which it becomes 
equitable aſſets, 378, 9. 
Vide Equity of Redemption—Dewviſe. 


ASSIGNEES 


Of a bankrupt, are ſubje& to all 
equities to which the bankrupt is 
ſubject, 542-604-606,——See excep- 
tion on ground that Stat. 21. Jac. 1. 
— 19. Sec. 12. made for 3 of 

ignees only, ſed e if law, 
2866505 6 to 
| Intereſt of money in hands of truſtees 
of his wife during his life, 780. 

Vide Bankrupt Mortgage—Baron & 

Femme—Femme-couvert— Account. 


ASSIGNEE OF MORTGAGE. 
Vide Intereft— Account. 


ASSIGNMENT, 


Of goods, to give a particular 
creditor of the aſſignee preference, 
ſeems valid, though goods not de- 
livered, againſt an execution, &c. 
if put in before a poſſibility of the 
aſſigneeꝰs having notice of aſſign- 
ment and taking poſſeſſion, 41, 
42,3.— So aſſignment of goods to ſe- 
cure a future contingent debt, would 
be valid, though poſſeſſion retained. 
So, in all caſes, where poſſeſſion not 
meant to follow aſſignment, 43.— 
There is no neceſſity for the mort- 
agor or his repreſentatives to con- 
cur with the mortgagee in aſſign- 
ment, 202-204. 969.— Effect of mort- 
agor's concurring or not, 7bi4.--But 
if the mortgagee in poſſeſſion, the con- 
ſent of the mortgagor 15 requiſite to 
b | ; 464 


| 
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ſecure the mortgagee againſt ac- 
counting for rents ſubſequent to the 
aſſignment, 203. 


Vide Account—Interefte—Ewvidence 
—Pofefton—Bill of Lading. 
Of mortgage terms by mortgagee, 
without mortgagor joining—mdy or 
may not effect a diſſeiſin according 
to circumſtances, 217-219,—--Of 
leaſes, guære, if diſtinction between 
conditional or abſolute aſſignment, 
in reſpect of making the aſſignee 
liable to the rent and covenants ; 
ſeems not, 233-242.—Of mortgage, 
with aſſent of mortgagor, thence- 
forward makes all money advanced 
by aſſignee carry intereſt, 965.— 
Contra, if colourable, 965, 6.— When 
neceſſary to be made on the land 
mortgaged, 1137,8.—Of wife's term 
held by truſtees by her huſband is 
valid againſt her, 743-746. 
cir 4 Vide Baron et *— 
wife's perſonal property in truſ- 
tee's mo by — ts not ex- 
clude her equity to have a provi- 
ſion, 781-797. 
Vide Baron et Femme—Terms 
for Tears, 


ATTAINDER, 

Vide Redemption, equity of. 
ATTORNEY, 

For one party may refuſe to be 


examined as a witneſs, 59g.—But if 
he conſents, his evidence may be 
taken, 599.—Cannot refuſe to give 
evidence of the time of executing 
a deed, 599-600.—Concealing an 
incymbrance from a purchaſor is 
liable to make ſatisfaction, 601. 


Vide Notice—Witneſs. 

ATTORNMENT | 

Of tenants not neceſſary on mort- 

gage; the mortgagee 1s entitled to 
rents on notice, 227-232, 


BANK NOTES, 
How far a legal tender. 
| Vide Tender, 
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BANKRUPT. 


His afſignees may redcem a mort- 
gage made by him, 344.—Part of 
his creditors may apply to re- 
deem, if the reft diſagree to it, 
382-384.— Retaining poſſeſſion of 
things aſſigned abſolutely, or con- 
ditionally, how affected by 21 Fac. 
6. 19, 53-59 

Vide Afignees— Femme Couver!— 
Recovery—Tenant in Tail— 


Aſſignees. | 
BANKRUPTCY, 


Commiſſion of, iſſued, prevents 
tacking prior and ſubſequent ſecuri- 
ties, 563, 4.—Act of, not implied 
notice to a purchaſor, 2bid. 

Vide Notice— Afignees. 


BARON AND FEMME. 
Creditors of huſband held to be 


intitled to redeem a term pur- 
chaſed after marriage to him and 
his wife, and the ſurvivor, his or 
her executors, &c. and aſſigned by 
him without her in mortgage, 358. 
—Huſband cannot make a mort- 
gage of his wife's freehold, to bind 
her after his death, 735,6.—Unleſs 
by fine, in which ſhe joins, 737.— 
And ſuch fine will bind her truſt 
eſtate, 2154. Huſband covenanting 
that his wife ſhall join with him 
in a fine, will be decreed to perform 
it, 739.—2zere, if ſhe refuſes to 
concur, zb;/4.—Covenant by huſband 
and wife to levy 2 fine, not binding 
upon her, if he dies before the fine 
tevied, 739-740.—Inſtance of a caſe 
of the above deſcription referred by 
the court to arbitrators, ibid. 57.— 
If a leaſehold eſtate of the wife, be 
mortgaged by the huſband, the 
equity of cedemption will belong to 
him, 741.—A huſband may charge 
or grant away the truſt of a term 
belonging to his wife, 743-746.— 
Aud a covenant by him to convey 
her term will bind her in equity, 
746.—Sane law if a truſt term to 
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before marriage, 747.—Contra, if 
truſt created with the privity and 
conſent of the huſband, and he 
be party to the deed creating it, 
748,9.—But aſſignment of term by 
him after marriage in truſt for her 
is voluntary, and bad againſt pur- 
chaſers, 751.—And particular aſſig- 
nee of huſband of {ſuch truſt term 
intitled, without making any provi- 
hon for her, 75 1, 2.— And fame law 
as to general creditors, i#:4,—After 
coverture determined, acts, amount- 
ing to a re-execution, by the wife, 
of deeds, by which her eſtate has 
been alienated, during coverture, 
will give ſuch deeds validity, 752. 
If money borrowed by huſband on 
wife's land for his uſe, his perſonal 
eſtate ſhall be firſt applied in diſ- 
charge of it, 754-756.—lf a wife 
Joins her huſband in a fine of her 
jointure, in order to a mortgage 
or ſecurity, on payment, a truſt re- 
ſults for her, 757.—Contra, if he 
makes a - ſettlement, ibi4.—So, if 
money raiſed to pay off her debt 
when ſingle, ibid.— Though he gave 
bond — covenanted for payment, 
ibid. And for whoſe uſe the meney 
was borrowed, is a matter of fact to 
be proved by parol, 757-760. — But 
where ſhe has a right to be exonerated, 
ſhe may wave the right by parol, 760. 
hut other debts of the huſband ſhall 
be preferred to debt due to the wife, 
ibid. Vague words in a ſubſequent 
ſettlement will not vary wife's equity, 
 760-762.—Wife being a jointreſs, 
and creating a term for years out 
of her eſtate for life, the reverſion 
attracts the redemption, 762.—Huſ- 
band, making a ſettlement on his 
marriage, in, conſideration of his 
wife's fortune, ſhall have mortgage 
money due to her, 764-766.—Nor 
unleſs the ſettlement made before 
marriage, ibid, —But the quantum of 
benefit the wife receives, is nat 
material, 766,7.—-And the ſame 
equity prevails, if a proviſion be 


ze money tor her benefit created 


made out of her own eſtate, ibid.— 
Excep- 
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Exception, where wife ts an infant, 
or ſettlement after marriage, 768.— 
Not if ſettlement were in conſidera- 
tion of part only, 768,9.—Huſband, ' 
entering into an agreement for a 
ſettlement, will be entitled to her, 
portion, although ſhe die before the 
{ſettlement can be made, 769-770— 
Exception to the above rule, where 
the jointure fell ſhort of the agree- 
ment, 770,-Huſband ſhall have 
mortgages due to his wife, as choſes 
in action, 771-775.—Huſband en- 
titled to her mortgage, if he ſur- 
vive, under the ſtatute of diſtribu- 
tions, 775. — Not unleſs the mort- 
gage be reduced into poſſeſſion by 
the huſband, or diſpoſed of by him 
for a valuable conſideration, 761d. 
776.—Or he bring an ejetment and 
get into poſſeſsion, 777.—Yet if his 
creditors get into poſſeſsion thereof, 
the court of chancery will not in- 
terfere to wreſt ſuch ſecurities from 
them, 777-779.—-Nor will the legal 
eſtate thereof 222 in her protect 
them, ibi. Other iſe it is if there 
be articles making them a proviſion 
for her, 779.— Or if the creditors 
cannot get at them without the in- 
terpoſition of the court, 2%. But 
the creditors ſhall have the intereſt 
during their joint lives, 780. -Court 
of equity will not interfere or aid 
huſband to acquire perſonal pro- 
perty held in truſt for wife, unleſs 
he makes a proviſion for her, 781.— 
And the ſame equity exiits againſt 
aſsignees at law, or aſsignees of the 
huſband's general property, 782-787. 
— The fame equity ſeems applicable 
to a particular aſsignee for a valu- 
able conſideration, 789-797.—Hul- 
band, by depoſiting his wife's mort- 
gage as a ſecurity for a debt, though 
no conveyance thereof, binds her, 
797-799.——Mortgage ſettled on wife 
after marriage, void againſt creditors 
of huſband, 800-802.—Huſband tak- 
ing in a mortgage of his wife, being 
tenant in tail, and being in the re- 


ceipt of the rents, will not be al- 


lowed intereſt during his life, 997 
1005, 
Vide Femme convert, 
A wife ſtands in a relation, which 
furniſhes a preſumption, that her 
huſband's will was intended to 
operate in that way, which will be 
moſt favourable to her, 858,9-878. 
Vide Perſonal Eflat.— Covenant. 
Tenant in Tail. | 


BENCHERS 


Of the law ſocieties, privileged 
to determine diſputes reſpecting 
chambers, 428,9. 


BILL OF LADING 


Its nature, 36,7.—ls aſsignable, 
ibid. Delivered and indorſed with 
a view to a ſale or mortgage, tranſ- 
fers the property of the goods itcon- 
tains from the owner to the aſsignee 
of the conſignee, 37,33.—Cortra, as 
between owner and conſignee, while 
the goods are in traſitu, 157%. Far- 
ther obſervations on this ſubjed, 


30-33. 
BILL QUIA TIME r. 


May be filed by him in reverſion 
againſt tenant for life, of the equity 
of redemption, 363. 


BILL TO PERPETUATE TESTT- 
MONY, 


Affects purchaſors with notice, 
558-562. 


BILL OF DISCOVERY, 


Will not prevent tacking, 262,3. 
— May be maintained for goods for 
which trover or detainer lays on 
averment, that the owner cannot de- 
icribe them, 651,2.—To diſcover 
lands ſubject to a judgment that 
plaintiff might extend them; plea 
of purchaſor for valuable confidera- 
tion without notice allowed, 672.— 
By aſsignees to diſcover ſuits of 
tapeſtry aſsigned by commiſsioner of 


—y 


bank- 


2 - 
— — — ——— ſHK— 


. et ee nr tn > ern > 


1194. 


bankrupt, in hands of third perſon; 
the like plea allowed, 674.—but on 
ſuggeſtion of purchaſe at undervalue, 
diſcovery ordered on terms, 675. 


BOND, 


Conditioned for the performance 
of all covenants, payments, &c. 
compriſed in a mortgage deed, how 


forfeited, 19--22.—-For ſecuring 


mortgage, ſhould be ſimply con- 
ditioned for payment of the money, 
without alluſion to the performance 
of covenants, 22. 

Vide Defeazance. 


Delivered, accompanied with 
power to ſue, tantamount in equity 
to actual delivery of goods in poſſeſ- 
ſion, 35. Vide Paſſeſſion. 

When it may be tacked to a mort- 
gage, 397-400. 403, 4. — Cannot be 


tacked to a mortgage againſt credi- 


tors under a truſt for payment of debts 
created by the will of the mortgagor, 
403, 4.—Nor on bill to forecloſe, 
1096-1101.-—-Inftance where the 


debt carried beyond the penalty, 


405. 1100.— To mortgagee, with 
a declaration that it thall be a 
ſurcharge-—--Mortgagor muſt pay 
both on redemption, 406.—Con- 
tra, if any fraud practiſed on third 
perſon, 406.—Cannot be tacked to 
a mortgage againſt purchaſor tor a 
valuable conſideration, 407.— Or 
puiſne incumbtancer, 16.4.—-De- 
livered up, is in law an extinguiſh- 
ment of the debt, 1008.—-From 
mortgagor may be ſued after tore- 
cloſure, if eftate on fale prove of 
leſs value than the mortgage money 
due, 1075, 6.—-From mortgagee to 
mortgagor, for mortgage money, on 


' mortgagee made executor, is aſſets, 


1146.—May be the ſubject of a 


| donatio mortis cauſa, 1116. Debt ex- 


tinguiſhed at law, aſſets in equity to 
exonerate the real eſtate when caxried 
beyond penalty, 1100. 
Vide Tacking—Meorigage— Mort- 
 gngee—Intereſt=—# orecloſure. 
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CHAMBERS, 


Mortgaged, the court of chancery 
will not enter into any queſtion re- 
ſpecting them, until ſatisfied that 
the Benchers had given the parties 
leave to try it, 429. 


BOROUGH ENGLISH, 


Lands mortgaged, equity of re. 
demption will deſcend to the 
youngeſt ſon, 346. 


CANCELLATION 


Of a mortgage deed, by the mort- 
gagee, is a releaſe of the debt, 272. 
— But does not reveſt the eſtate in 
the mortgagor, 1614.— If doubtful 
by whom the deed is cancelled, it 
ſhall be tried on an iſſue, ibid. 


CESTUI QUE TRUST, 


Of things mortgaged, anſwerable 
for his truſtee, on refuſal to produce 
things mortgaged, 1148-1150. 


CHARACTER 


Of third perſon, if falſely ſtated, 
expoles the perſon giving it to an 
action, by a perſon to whom it is 
given ſuffering a loſs in conſequence, 
459-470, 

CHILDREN 

Favoured in equity, therefore de- 
claring an eftate to be chargeable 
with money for their benefit if un- 
provided for, imports power ol 
mortgage or ſale, go.858,9., 

Vide Portions—Power—Truftee:. 


COMMISSION or BANKRUPTCY, 
Vide Tacking Bankruptcy. 


* COMPUTATION 


Of time. Vide Time— 
Common Recovery-—Recovery. 


CONCEALMENT, . 


By a prior incumbrancer of his ſe- 
curities from a ſubſequent mortgage? 
or purchaſor, is frandulent, and he 

| p 
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will thereby be poſtponed, 463, 


466, 472.—The equity of the latter 
mortgagee will increaſe, if the 
former be concerned in tranſacting 
the ſubſequent ſecurity, 465. 
Vide Witneſs—-Mortgagee—Miſre- 
. preſentation. 
CONDITION 


In mortgage, ſometimes in the 
mortgage deed, ſometimes in diſ- 
tint inſtrument, 67.—-Annexed to 
an eſtate mortgaged gratuitouſly, 
diſcharged by tender and refuſal at 
the day limited for payment, and 
mortgagee remedileſs, 7,8—Coxrra, 
as to remedy, if to ſecure a pre- 
exiſting debt, ibi4.—DiſtinRtion in 
reſpect of performance between con- 
ditions to create and to deſtroy an 
eſtate, 8,9.—-Annexed to eſtates 
mortgaged conſidered to be of the 
former deſcription, 9.— In bond for 
the performance of all covenants, 
payments, articles, and agreements 
in the mortgage deed broken by 


non-payment of the mortgage money, | 


19-22,—In bond ſimply for the pay- 
ment of the mortgage money is the 
beſt, 22. 

CONDITIONAL CONVEYANCE, 


In contemplation of a ſettlement 
or family proviſion, diſtinguiſhed 
from a mortgage in reſpe& of re- 
demption, 164-166. 

CONSIGNEE, 
. Vide Bill of Lading. 


CONSTRUCTION, 


Bad, if it render the inſtrument 
totally void, 442,3.—Of inſtruments 
may be aſſiſted by a diſpoſition void 
in itſelf, 879,880. | 

- Vide Re/idue, 


CONTINGENT RIGHT OF 
© REDEMPTION, 


Upon fair and equitable terms, 
allowed of in equity, in ſome caſes, 


and if contingency fails, the equity 
is barred, 165-173-183. ä 


CONTINGENT TERMS, 


For raiſing portions, are con- 
ſidered as commencing, whenever 
all that is contingent, annexed to 
ſuch terms, has happened, and ſuch 
term then veſts in intereſt, 99-105. 
— And the truſtees of {uch term, 
may then mortgage or ſell it for 
payment of the portions, 100,1. 

Vide Truftees. 


CONTRACT 


For mortgage will bind creditors 
under a compoſition deed or other 
deed for their benefit, 459, 450. 


CON TRIBUTION, 


Between tenant for life and re- 
mainder man of equity of redemp- 
tion, how proportioned, 363,4.— 
Diſtinction where the computation 
made during the life of tenant for 
life, and when after his death, 364. 

Vide Tenant in Tail. 


| CONVEYANCE 

Of property to be valid, maſt be 
perfectly free from fraud or collu- 
ſion, 23.-—PFraudulent, of lands, 
tenements, &c. void, by ſtatute, as 
againſt creditors and purchaſors, 24. 


COPARCENERS 
May mortgage their undivided 
ſhares, 27. 
COPYHOLD. 
Vide Femme Couvert— Adminiſtrator 
—Porecloſure—Surrendere 
COSTS, 


On proceedings on 2 forecloſure, 
1103.— Where ſurvive againſt a 
femme couvert, 1152,3. 


COVENANT. 


That the mortagor ſhall convey 
the fee- ſimple of the premiſes mort- 
gaged to the mortgagee, on default 
of payment at the time ſtipulated, 


12, 


f 
: 
| 
t ; 
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12, 13.— That the money ſhall lay 
upon the lands for a ſpecific time, 


22,—For further aſſurance does not 


involve a releaſe of the equity of 
redemption, 341,1151.—To reſtrain 
the equity of redemption, void, 146- 
150.—For repayment, not neceſſary 
to the conſtitution of a mortgage, 
172.—Put the abſence of it may be 
material, to explain the nature of the 
contract, 172-182.—In a leaſe, made 
by mortgagor and mortgagee, and 
entered into with the mortgagor 
and his aſſigns, will not ſupport an 
action by the aſſignee of the mort- 
gagee, 243-246.—But the mort- 
gagor may maintain an action upon 
it, 246.—Such covenant not being 
made with the perſon who has the 
legal eſtate, des not run with the 
land, but is a covenant in groſs, 
#6:4d.—_Py huſband that his wife 
ſtall join with him in a fine will be 
inforced by the the Court of Chan- 
cery, 739.—Unleſs it be ſhewn that 
the wite's concurrence cannot be 
procured, 7b:4.—Not bind her in 
caſe of his death, ii. Quære, if 
mne agrees, 740, 1.— By huſband to 
grant leaſe of premiſes held for a 
term by wife, binds her, 746,7. 
Vide Mortgagor. 
Perſonal, given as a ſecurity for 
money before charged on land, ſhall 
only operate collaterally as an ulte- 
rior remedy, and ſhall not attach, 
in the firſt inſtance, on the perſonal 
aſſets of the covenantor, 201.927,8. 
935.—That the mortgagor &c. ſhall 
enjoy and take the profits until de- 
fault of payment, its effect, 1129, 
1130. 


Vide Term for Years— Repurchaſe 
Per fonal Ejtacz. 


COUNSEL, 


Concerned for one party may de- 
mur to being examined as a wit- 
neſs, 599.—But if he conſents, his 
evidence is good, %%. Cannot re- 


IN DUE. X. 


fuſe to give evidence of what he 
knows before retainor. 


| COURTS OF EQUITY, 


Conſider a conveyance by a mort- 
gagee under a power to ſell, as ſub- 
je& to redemption, if it be evident 
from the res geſtæ, that the vendee 
did not depend upon the power, 14- 
18.—Differ in their decrees accord- 
ing to the parties from whom the ap- 
plication to the Court originates, 
1100 1103.— Will decree an equit- 
able mortgagee (as a depoſitary of 
a leaſe for money advanced) to take 
an aſſignment, in order to ſubject 
him to the rents and covenants, 241- 
242.—Will take notice of proceed- 
ings before a proper juriſdiction in a 
foreign country, 280, 1.— Will com- 
pel a mortgagee who has taken a title 
with notice of the claim of a third per- 
ſon, if claim ſueceeds, to deliver up the 
title deeds, 274.— Will not ſuffer a 
mortgagee to prejudice a mortga- 
gor, by a refuſal to renew a leaſe, 
where it 1s evident that the refuſa! 
is captious, becauſe the renewal mult 
be for the mortgagee's benefit, 274, 
5.—Wil aſſiſt all perſons claiming 
an equity of redemptron, except the 
claim be againſt conſcience, 384.— 
Where the beneficial ownerſhip of a 
term and that of the inheritancc 
meet in the ſame perſon, undivided, 
draw the conclufion that an equita- 
ble union ſhall enſue, unleſs the owner 
declares the contrary, 485.— Aim 
to effectuate the manifeſt intention 
of the parties intereſted in property 
and having power to diſpoſe, 486. 
—Oblige a huſband who comes into 


perty, to make a ſettlement upon 
her, 781.— Where huſband has 111- 
treated his wife, decreed the intereſt 
of money, part of her portion, to be 
paid her for a ſeparate maintenance, 
ibid, Will do the utmoſt to fix the 
burden of debts where, in con- 


ſcience, it ought to fall, 757-935.— 
| i dh; 


equity for his wife's perſonal pro-, 


INDEX. 


Will make a mortgagor allow a 
mortgagee all expences incurred in 
conſequence of ſuits to impeach his 
title, on account, if mortgagor fails, 
1037.—Will not point out, in a de- 
cree to forecloſe, what title the mort- 
gagor ſhall make him, but will de- 
cree him to make a good title, 1066. 
Wherever a creditor has two 
eſtates, will oblige him to take his 
debt out of that upon which a ſub- 
ſequent creditor has no /ien, 393. 
1092, 3.— Will conſider all acquiſi- 
tions of intereſt by the mortgagee in 
the fund mortgaged, as ſubject to the 
covenant of redemption, 261.393.— 
Conſiders moneyon mortgage, articled 
to be laid out in land, as land, 698. 
Will relieve againſt fraud or ac- 
cident, 733, 4. — Will not forecloſe 
property got in by a mortgagee from 
the truſtees of a voluntary ſettlement 
to protect his 97g Ah againſt the 
children claiming under that fettle- 
ment, 1046. 


Vide Marſhalling Aſſets, Perſonal E/- 
tate, Real Eftate, Equity Courts of — 


Baron et Femme. 


CREDITORS, 


By judgment, let in to redeem, 
after forecloſure and purchaſe of 
equity of redemption by mortgagee, 
on ground of notice, 359-361.— 
Plaintiffs in a ſuit for payment of 
debts, how to claim, 374.—By bond, 
have no lien on an equity of redemp- 
tion, in the life of the mortgagor, 380. 
—Of mortgagor, a bankrupt, may 
file a bill to redeem, 382-384.—0f 
a teſtator, or bankrupt, may file a bill 
to get in the eſtate, if the executor 
or aſſignees colluge with the debtors, 
383.—Creditors in general are, in all 
caſes, bound by a particular equity, 
459.-—Where a truſt is created ſor 
ſuch creditors of A as come in within 
a given time, and accept the provi- 
ton made; not coming in within the 
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time, are nevertheleſs entitled to the 
fund, 572. 


Vide Perſonal Eſtate Real Eftate— 
Meri gage Judgment. 


CURTESY, TENANT BY, 


What are the neceſſary incidents 
to, 354.—May be comnel'ed by heir 
to keep down the intereſt of a mort- 
gage, 356.,—1s bound by equity of 
redemption, 337 -M be, of the 
equity of the redemption of a mort- 
gage in the fee of the wife's cftate, 
352-356.—But there mult be a ſerfin 
during the coverture, in law or in 
equity, 357- 

CUSTOMARY ESTATES. 


Equity of redemption thereof will 
follow the heir by cuſtom, 346. 


CUSTOMARY SHARE. 
Vide Tork—Lerdon, 


DEBT. 


Diſtinction between a mortgage at 
common law, for ſecuring a debt or 
duty, and for ſecuring a gratuity, as 
to the effect of a tender, 7, 8.—In 2 
ſchedule, may be aſſigned, but notice 
ought to be given to the perſons in- 
debted, or elſe the aſſignee open to 
tie imputation of fraud againſt ſub- 
ſequent aſſignees, 36.— By ſimple 
contract, and ſpecialty, Qaære if put 
upon a footing as to bearing intereſt, 
by deviſe of lands for payment of 
them, 266-27 1.— Seems by the bet- 
ter opinion, that ſuch deviſe makes 
no difference, 268-270.—Conzre, if a 
man in his life-time create a truft 
for payment, and annexes a ſchedule 
and limits a truſt- term; for that con- 
verts the ſimple contract into a ſpe- 
cialty debt, 270. Quere, is perſon 
joining with truſtees in paying 
off ſimple contract debts, and tak- 
ing aſſignments, entitled to inte- 
reſt on ground of their being con- 
tracts under hand and ſeal, 270,4. 
Its nature and kinds, 804—How 

diltinguiſked, 
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diftinguiſhed, 804,5. — Truſt, for 
payment of, 


Vide Truſtees —Truſi— Heir— Per- 


ſonal Eſtate Real Eflate—Money. 
DECREE, 


To redeem or be forecloſed, not 
made againſt the heir of a deviſor of 
lands mortgaged, but only againſt 
the mortgagor and his heirs, 557.— 
Where notice Vide Notice. 
Of forecloſure, how it attaches upon 
an infant, Vide Forecloſure. 
Binds an infant in his own ſuit, 1060, 
I.—Exception, %. 


DECREE IN REM, 
Vide Tacking. 
DEEDS, 


Voluntary, with power of re- 
vocation, not revoked by mort- 
gage made ſubſequent thereto, ex- 
cept pro tanto only, 143.—lf mort- 
gage loſt, counter part ſhall be al- 
lowed and admitted as original, 


1151,2. Vide T:tle-Deeds. 


DEVISE, | 


Of lands to truſtees on truſt out of 
rents and profits, to pay debts and 
legacies, authoriſes ſale, 83-87.— 
Not revoked by mortgage, made 
ſubſequent, except pro tanto, 144.— 
Exception, if made t deviſe, ſubſe- 


quent to deviſe, 145.—Of lands for 


payment of debts, not make ſimple 
contract debts carry intereſt, 266- 
270.-May be of an equity of re- 
demption, 347.— By tenant in tail, 
of equity of redemption, for pay- 
ment of debts, valid, /d guerre, 347. 
—Of mortgaged eftate, betore condi- 
tion broken, ſaid not to be good, 
348.—Sed quzere, fince power to de- 
viſe poſſibilities eſtabliſhed, 7bid4.— 
Will paſs lands articled for, 355.— 
Need not make heir at law party to 
bill to redeem, 167.— Of land, for 
payment 6f debts and legacies, the 
debts being ſuch as have no lien upon 
the lands, they ſhall be paid, par: 


INDEX. 


| paſſu, 378.— By mortgagee, of land; 


mortgaged to him, 438.— Of all 
my mortgages,” or «{ecurities,” will 
paſs mortgaged premiſes, and the 
debt ſecured thereupon, 438,9.— 
Particularly mentioning and deſcrib- 
ing lands mortgaged, will paſs them, 
439-—9S0 if mortgaged lands pointed 
out by locality, if teſtator has no 
others, will paſs, 439,440.—By mort- 
gagee, after deviſing ſpecific eſtates, 
of all the reſt of teſtator's goods, 
chaitels, leaſes, eſtates, mortgages, 
debts, &c.” Quære if lands held in 
mortgage pals, 440-444.—By words 
deſcriptive of real eftate only, where 
— — be otherwiſe ſatisfied, not 
pais lands in mortgage, 353-444 
447.—Criticiſms — ack .. 
447-451.—Of lands mortgaged, will 
not make the heir of the devitor 
liable to a decree to forecloſe, 452.— 
Of money, on mortgage, does not 
carry the intereſt due*at the death of 
the teſtator, ibid. 452-455.—Of ar- 
rears of mortgages, not carry prin- 
cipal, 455. Vide Decree. 


Of mortgaged lands, is not within 
the ſtatute of frauds, 455-458.—0f 
mortgaged lands, made.previous to 
forecloſure, will not carry them to 
the deviſee, 353-457. — Of mort- 
gaged lands, as real eſtate, will make 
them paſs as ſuch, 355.—Of rents 
and profits of lands, for payment oi 
debts at a day certain, will authorize 
the deviſees to mortgage, 82, 83.— 
Of lands mortgaged to one for life, 
remainder over, the money on re- 
demption ſhall be apportioned, 1145, 
6.—And if the claims of the partics 
are before the court, it will adjuſt 
them without a ſpecific bill for that 
purpoſe, 161d. 

Vide Afets—Statute of Fraud. 
Refidue— Mortgage. 


DEVISEE, 


Of equity of redemption, cannot 
redeem without payment of the debt 


* bond, and upon mortgage, 
403.— 
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403.—Of land, ſhall have the 72 4 
ſonal eſtate of the land applied in 
eaſe of the real, 813-815.— Of land, 
not liable, at common law, to con- 
tribution for payment of the de- 
viſor's debts, in favour of the heir, 
$89,890.—Of land, liable to debts 
of his deviſor, by 4 5 V. & M. 
c. 14. ibid. 
Vide Perſonal Eftate—Porechſure— 
Mortgage. 
DISCOVERY, BILL OF. 
Plea of a purchaſer for valuable 
conſideration, without notice, is an 


anſwer to ſuch bill, 641-677. 


DISSABILITY, 


Of infancy and coverture, how 
diſtinguiſhed, 1062-1065. 


DISSEISIN, 


When effected or not at election, 
216-219.1137.—By mortgagee ad- 
mitting himſelf out of poſſeſſion, 218, 
219-1129-1135. — By conſtruction, 
not to be favoured, bid. 


DIVIDENDS, ON STOCK, 


Differ from intereſt on mortgage; 
for the former 1s only payable half- 
yearly, and, in nature of rent, at 
common law, not apportionable, but 
the latter increaſes from day to day, 
1022. 


DONATIO MORTIS CAUSA, 
Vide Gif. 


DOWER, 
Never attaches upon a truſt-eſtate, | 
35-50» a 

Vide Femme Couvert. 

DURESSE, 
Prevents a man from being a mort- 
gagor, 79. | 

EJECTMENT. 


Law will take notice that it is a 
fictitious proceeding, 218-1139. 
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ELECTION. 


Mortgagor, in poſſeſſion, may vote 
at election for a member of parlia- 
ment, 79.—Mortgagee, having been 
in poſſe on (even years before the 
election, will be qualified to ſtand as 
a candidate thereby. 


ELEGIT. 


Its origin, 611.—Tenant by elegit, 
may redeem a mortgage made by his 
debtor, 349. 


EMBLEMENTS, 


May be taken by the mortgagee, 
on eviction of the mortgagor, and 
the produce thereof applied towards 
payment of the debt by mcrtgage, 
213-215,—Sold and carried away, 
may be followed by the mortgagee, 
though in poſſeſſion of the pur- 
chaſor, 214. 


EQUITABLE INCUMBRANCES, 


Are paid off according to their 
priority in order of time, as legal 
incumbrances are, 473-476.— Ex- 
ception, where one has a greater 
equity than the other, 477.—An ex- 
ecutor has no ſuperior equity on 
aſſignment by his co-executor of a 
choſe in action, to any other perſon, 


477-479.—Contra, of a mort gage, 


ibid. Vide Tacking. 
EQUITABLE OWNERSHIP, 
Vide Owner/oip. 
EQUITY. 


Wherever a right in equity at- 
taches againſt any perſon, it binds 
all perſons claiming under or againſt 
him, who have not ſpecific liens, 
459-460 —Regulates property, by 
analogy to the eſtabliſhed rules and 
regulations which govern at law, 
484.—Notices an equitable or be- 
neficial ownerſhip, diſtinguiſhed from 
the legal title, 483,4.—Aims to 
{ effeQuate, and will never make a 


Vide Forecleſure. | conſtruction contrary to the declared 
| intention 
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intention of the parties intereſted, 
486. Vide Sit. 


EQUITY, COURTS OF, 
Vide Courts of Equity. 
EQUITY OF REDEMPTION, 
| Vide Redemption. 


ESTATE DEFECTIVE, 
Vide Mortgage. 


ESTATE PERSONAL, : 
Vide Perſonal Eftate. 


ESTATE REAL, | 
Vide Real Eſtate. 


ESTOPPEL. 


Accepting a pany a. does not 
eſtop the mortgagee fr 

mortgagor has no eſtate, 282,3.— 
Leſſor acquiring property which he 
teaſed without title, eſtopped from 
diſputing title of his leſſee, 1074. 


EVIDENCE, 


Parol, admiffible, to ſhew that on 
a contract for ſale of goods, poſſeſ- 
Ron was not intended to be delivered, 
44.—Parol may be given to prove a 
mortgage diſcharged, 187-191.— 
Farof not admiſſible, between two 
mortgugors, to — the aſſets 
of one of them deceaſed, ibid. 191- 


196.—Parol, not admiſſible, to ſhew | 


that where two perſons are made joint 
executors, and one of them is indebt- 
ed to the teſtator, the teſtator in- 
tended thereby to cancel the debt, 0. 
193.—Parol may, in ſome caſes, be 
admitted to explain matter contained 
in a will or inſtrument, 26. 195, 199.— 
Or in agreements, bid. Or that an 
abſolute inſtrument was intended a 
mortgage, 200. —Parol admiſſible 
for whoſe uſe money lent on mort- 
gage was borrowed, 757,8. Not 
admiſſible, of the declaration of a 
wife, who had ſubjected her eſtate 
by joining in a mortgage, that it 
was meant to be a gift to the huſ- 


om ſaying the 


| 


— 
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band, 759.—Parol admiſſible in all 


queſtions, reſpecting marſhalling of 
aſſets, by making the perſonal eſtate 
exonerate the real, 952-956.—Or as 
to ſecret truſts, 201,2.—Producing 
bond, or a mortgage, is, prima facie, 
evidence of a debt, 283.—But not 
avail, if there be ſigns of fraud; in 
ſuch caſe, proof of payment ne- 
ceſſary, ibid, 


EXECUTION, 


Cannot be executed on an equity 
of redemption under ſtatute 29 
Car. 2. cap. 3. ſec. 10. 339.—Writ 
of, muſt be ſued out by a judgment 
creditor, before he can redeem a 
mortgage made by his debtor, 348, 9 


Vide Judgment. 


EXECUTOR, 


May mortgage leaſes for years, 
and chattel intereſts belonging to the 
teſtator, 135.— But, if made collu- 


ſtvely, equity will follow the pro- 
| perty, 136,7.,—On redeeming leaſe- 


hold premiſes or pledges, muſt pay 
debt due on bond or note from his 
teſtator, 401,2.—Contra,as to aſhgnee 
of executor, 402, 3. ; 

Vide Bond Heir, 


Entitled to have his teſtator's mo- 
—_ ——_—_— e 
the mortgage be in fee, and the heir 
of the mortgagee has received it be- 
fore application by the executor, 
688.— Though the mortgagor die 
before' forfeiture, 151d. Executor. 
although there be ſeveral, any of 
them may before, as well as after, 
probate, receive, and give a good 
diſcharge for the money, ibid.— 
Notwithſtanding he has a ſpecific 
bequeſt, 688,9. — On whom per- 
ſonal property deyolves wirtute officii, 
dying before probate, transfers no 
intereſt therein to his repreſenta- 
tives; contra, if he take them as le- 
gatee, 835,6,—Where ſeveral per- 
{ons executors, and one indebted to 
the teſtator by mortgage, if appre- 

| | henkve 
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henſive of inſolveney, how to pro- 
ceed, 1150, 1. 
Vide Aaminiſtrator—Forechfure— 


Purchaſor—= Mortgage. 


EXTENT, 


Vide Tacking Judgment-Statute 
Term fer Tears. 


FEMME COUVERT, 


Cannot be a mortgagor in that 
character, 79.— But ſhe may, if ſhe 
Pe ſeparate property, 139.—May 

e a mortgagee, :bid.—Being an in- 
fant and a truſtee, may convey by 
fine under order of chancery by 
7 Anne, c. 19, 277.—May redeem 
her eſtate, mortgaged by her huſ- 
band, although. twenty years paſs 
without payment of intereſt, 412.— 
Joining her huſband in a fine, may bar 
herſelt of all intereſt in her eſtate, 
702,3.,—-May incumber her intereſt 
in his eſtate thereby, 762,3.—Shall 
redeem, on an agreement with her 


huſband for that purpoſe, 704.—But 


ſuch agreement for redemption, 
fraudulent againſt ſubſequent credi- 
tors of her huſband, as to the equity 
of redemption of the whole . 
ibid. Shall have dower ſubject to 
ſuch creditor's claims, #6i4.—Not 
barred by fine, if intended other 
Wiſe, ibid. 705-707.—Her anſwer in 
Chancery, equal to a fine in binding 
her truſt-eſtate, 707,-Dowreſs may 
redeem, paying her portion of the 
mortgage-money, 708, — Jointreſs, 
paying off the mortgage, ſhall hold 
over until repaid with intereſt, 709. 
Having ſettlement onarticles only, 
will make no difference as to this, 
itbid,—Shall be poſtponed to mort- 
gagee previous to her ſettlement, 
until he be ſatisfied, as well for mo- 
ney lent after, as before ſettlement, 
710.—Shall be poſtponed to mort- 
gage, if her ſettlement made after 
marriage and voluntary, although 
he has notice of it, 711, 712.-Be- 


ing a creditor by bond, * 
4 
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marriage, ſhall redeem, 712.— Shall 
redeem, though part of the eſtate 
mortgaged be copyhold, ibid.—Join- 
treſs of part entitled to redeem the 
whole, 713.-Joining her hutband 
in mortgaging her jointure after 
marriage, ſhall contribute, on re- 
demption, ane-third, and till ſhe re · 
deem muſt keep down the intereſt, i6. 
— Shall be entitled to money let out 
upon mortgage by her huſband, in 
their joint names, by ſurvivorſhip, 
713, 714.—Not againſt his credi- 
tors, 714.—Shall be endowed of the 
equity of redemption of a — 
term, 715-718.—Shall have a fatis- 
fed term removed out of her way, 
ibid. Diſtinction as to ſatished or 
unſatisfied term, 717.—Shall not be 
endowed of an equity of redemption 
of a mortgage in fee, 718-7 34.—Un- 
leſs under particular circumſtances, 
734.—Cannot claim dower out of 
mortgaged eſtate, ibi4.—But no caſe 
has decided that he ſhall by his 
own indorſement charge her eſtate 
with a further ſum, 754.—Joining in 
mortgage of her eſtate, becomes 
liable, if part paid off, to a like ſum 
borrowed thereon by her huſband, 
7534.-—Although ſhe be not con- 
ſenting to ſuch farther mortgage, 
ibid.—Shall have her huſband's per- 
ſonal eſtate firſt applied in diſcharge 
of her lands, mortgaged by him with 
her conſent, 755, 6.— Though part 
bequeathed to a charity, ibi4.-Shall 
redeem, in ſuch caſe, although there 
be no agreement for that purpoſe, 
7$6,7.-Shall not be deprived of 
her right of redemption of her eſtate, 
by vague words on an afignment of 
ſuch mortgage, 760-562.—Shall ſtand 
in place of mortgagee, on redemp- 
tion, and be ſatistied the money paid 
by her to exonerate her eſtate out of 
his aſſets, 756,7. Contra, if there be 
a ſettlement, 7575.—Or if the money 
borrowed to pay her debts dum fola, 
ibid. Huſband giving bond does not 
vary the caſe, 34 So if ſhe * 
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her huſband in a fine of her jointure 


lands, ſhe has a reſulting truſt when 


the mortgage is paid off, 756.—lt 
is not neceſſary that it ſhould appear 
upon the face of the deed for whoſe 
uſe the money was borrowed, that 
may be proved aliunde, 757-762.— 
Creating a mortgage of a term for 
years out of her eſtate, the reverſion 
in her, will attract the redemption, 
762.—Leaving her claim dormant, 
Mall receive intcreſt from her huſ- 
band's repreſentatives only from the 
time of diſcorering it, 763,4.— 
Nature and extent of her diſability, 
and how diſtinguiſhed from the diſ- 
ability of infancy, 1062-1065. 
Vide Baron e: Femme — Foreclofurc— 
Tenant in Tail. 
FEOFFMENT, 

May be with condition annexed by 
way of defeazance, 6, 7. 

| Vide Defeaxance. 

EINE, 

And non-claim, by the mortgagor 
in poſſeſſion, no bar to a mortgage, 
219.—-Non- claim by the mortgagee 
in poſſeſſion, no bar to mortgagor, 
282.May be levied by infant mort- 
gagce, by order of court, under ſtat. 
7 Hen. c. 19, 277.—Levied by a pur- 
chaſor for a full conſideration, with 
notice of a truſt, will not bind the 
ceſtui que truſt, 546.—-Covenanted to 
be levied at a certain time to corro- 
borate the mortgage, and not levied 
at the time, will not ſtrengthen the 
deed of mortgage, if other uſes de- 
clared, by a ſubſequent deed, 1147. 


Vide Femme Coudert Baron et 
Femme. 
FIXTURES, 
Where they paſs by mortgage, 
1138-1140. 

F ORECLOSOURE, 
By two perſons, mortgagees, they 
ſhall have the eſtate mortgaged be- 
tweenthem, 700. -The nature there- 


* 
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of,1040.--Notneceſſaryon a mortgage 
of ſtock, 1041.— The mortgagee, or 
his heir, neceſſary parties to bill of 
forecloſure, 1042.—lf there be ſeveral 
derivative mortgagees, they muſt be 
all parties, 1043.—Permitred by one 
ceftui que truſt as to his ſhare of money 
laid out by a truſtee, 71%. Not de- 
creed until time for payment of the 
mortgage-money be paſied, 1044.— 
On a bill of forecloſure, the title of 
the mortgagee cannot be inveſti— 
gated, ib;4.—Mortgagee may bring 
an ejectment at law, and exhibit a 
bill for forecloſure at the ſame 
time, 1045.—Exceptionto the above, 
ibid, —Decree of, refuſed, if the 
mortgagee act inequitably, 1046.— 
Decree againſt copyholder before 
admittance, ibi4,—lf mortgagee, 
party to a bill, praying relief, is the 
ſame thing as praying to redeem, 
and ſuch bill diſmiſſed, is equivalent 
to a decree of forecloſure, 1047.— 
The executor of the mortgagee muſk 
be party to a bill for farecloſure, as, 
if he be not, it will be a good ground 
of demurrer, ibid4.—So if it come 
out, on the hearing, that the execu- 
tor of mortgagee is no party, the 
cauſe cannot proceed, 1047,8,—Put 
the executor of the mortgagor need 
not be a party, 1048.—Obtained on 
a bill exhihited by the heir at law of 
the mortgagee, will be good, al- 
though neither his executor or admi- 
niſtrator be party, 1048,9.—{or 
heir ſhall have the land on paying 
the money, A and 
pleaded in the common form, with 
an averment of non- payment of the 
money, Sc. but no final order for 
forecloſure, was held not to be good, 
1049.—Decreed at a period certain, 
the time muſt be computed according 
to calendar months, 2050.—Decreed 
againſt tenant in tail of an equity of 
redemption, will bind his afſue and 
thoſe in remainder, 7bid4.—Releaſe 
by a-tenant in tail of an equity of re- 


| demption is tantamount to a fore- 


cloſure, 
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cloſure, tog 2, 3, 4.—Decreed again 
tenant for life, the remainder-man 
ought to be a party, 1054-— May be 
decreed (when there are ſeveral in- 
cumbrancers, ſome of whom are not 
made parties) againſt thoſe brought 
before the court, 2%. — But thoſe 
not parties to the ſuit, will not be 
bound, 105 5. — Decreed in favour of 
a deviſee of a mortgage, on a bill 
exhibited againſt the mortgagor, 
though the heir of the deviſor no 
party, 1056.—Decreed againſt an 
infant, 1057.—But he will have a 
day to ſhow cauſe againſt the decree 
when he comes of age, :6i/4.—How 
ſuch decree expreſſed, 1058.—ln 
what manner the mortgagee 1s to 
proceed thereupon, 76:/4,—How far 
the infant may impeach the decree, 
1059,—Not decreed againſt an in- 
tant, where the mortgage depended 
upon a diſputable title, i4/4.—The 
proper way in the caſe of an infant 
is to apply for a decree that the lands 
may be ſold, 1059, 1060.—lf in- 
fant decreed to join in the convey- 
ance, he is entitled to a day to ſhew 
cauſe againſt it after he comes of 
age, ibid. Contra, if not requeſted 
to join in the conveyance, iid.— 
Diſtinction where an infant is plain- 
tiff or defendant ; in latter caſe he is 
bound by a judgment in his own 
action, unleſs fraud appears, 1060, 1. 
—Exception, ibid. Decreed againſt 
a femme couvert, and ſhe ſhall have 
no day after the couverture to ſhow 
cauſe againſt the decree, 1062.— 
Caſes of infant and femme cou- 
vert diſtinguiſhed, 1062-1065.—Burt 
femme couvert may, after the death 
of her huſband, examine the validity 
of the decree, if there be juſt cauſe, 
1066.— The Court of Chancery will 
not point out what title mortgagor 
ſhall make on bill to forecloſe, i674. 
—Deeree of, opened, on unfair con- 
duct ſhewn on part of the mortga- 
gee, 1066, —Decree of, opened, if 
there be ſubſequent incumbrancers, 
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not parties, of which the mortgagee 
has notice, 1067,8.—But the firſt 
mortgagee ſhall be allowed all ex- 
pences, 1068.— Though the decree 
made abſolute, ſigned, and inrolled, 
is not a plea againſt redemption if 
ſurreptitiouſly procured, 1068,9.— 
Decreed at a time certain the 
time may be renewed, de die in diem, 
1071.—Decreed, though ſuch de- 
cree ſigned and inrolled, yet the 
time renewed, it appearing the 
mortgagor was prevented by in- 
evitable neceſſity, 1072.—Decrecd, 
decree not opened in favour of a 
mere volunteer, 15. Not decreed 
on Welßß mortgages, 1072.3.— Ob- 
tained by a firſt mortgagee againſt a 
ſecond mortgagee, will be opened in 
favour of ſuch ſecond r if 
the land be afterwards deviſed by 
the firſt mortgagee to the mortga- 
gor, 1073-4. Does not prevent the 
mortgagee from proceeding on h13 
bond and other collateral ſecurities, 
1075, 6.— Will be opened, if the 
mortgagee, after a decree to fore- 
cloſe, take out proceis upon any 
counter-ſecurity, 1077.—Þut a bill 
of revivor and ſupplemental bill will 
not open a forecloſure, 1078.— 


| Opened after ſixteen years upon the 


ground of fraud, 1080.-Not open- 
ed, after fix years, when decreed by 
conſent, 1080,1.—Not opened, not- 
withftanding a colourable acqui- 
eſcence in the mortgagee, ibid.— 
Not opened, upon the ground of 
over- value, or even of a parol agree- 
ment to that effect, 1082-1087.— 
Puwrey if the application had been 
by the mortgagor, 1086, 7.—Quære, 
if after a forecloſure made abſolute, 
and many years poſſeſſion, becauſe 
the mortgagee called it a debt in his 
will, 1087-1092.Decree of, not 
ſet aſide after twenty years, for mat- 
ter of form only, 1092.—Decree of, 
will not be made againſt part of the 
lands mortgaged, fold to a pur- 
chaſor, if ſufficient be left unſold to 

| ſatisfy 
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ſatisfy the mortgagee, 1092, 3.— 


Not decreed, of a reverſion, but the 
decree will be, that the mortgagee 
ſhall fell, 1093,—Where mortgagee 
may pray a ſale, 1094-1096. 
Vide Mortgagee. 
If on bill to forecloſe, the defendant 
appear and ſtand in contempt, the 
bill being taken pro confeſs, the 
court wil! decree a fale, 1096.—If 
there be a debt ſecured by mortgage, 
and alſo a bond debt, the mortgagor 
cannot forecloſe for non-payment of 
the bond-deht, 1096-1102.—As to 
coſts in a croſs cauſe, 1103. 


Vide Adminiftrater—(Ccurt of Equity 
Redemption n Equi ty of=—Fudgment 


Creditor. 
FIXTURES, 


When they paſs by a mortgage, 
1138-1140. 
FORFEITURE, 


Of eftate mortgaged by the mort- 
gagor, affects the mortgagee, 264. 


FRANCHISES, 
May be mortgaged, 25. 


FRAUD, 


Or colluſion, renders void all acts 
which depend therenpon, though 
otherwiſe good in themſelves, 23, 
24.—Guarded againſt by flatutes 
made for that purpoſe, i6:4.—Or 
covin 1s always a queſtion of law 
upon the facts of each particular 
caſe, 24.—Poſſeſſion retained after 
an abſolute and unqualified aliena- 
tion, is a badge of fraud, 1814. 

Vide Conveyances, Fraudulent—Mi/- 

repreſentation—Conccalment=—Cha- 

 radter—Mortgage—IWiineſs. 

: Exerciſed againſt pine incumbran- 
cers, will poſtpone prior incumbran- 
cers, 463-472.———- Vide Mortgage. 
Exerciſed, when within the ſtatute 
Againſt fraudulent mortgages, 434- 
437 —— ide Foreclaſure. 


| benefit, not as mortgagee, 396.— 
- 
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FRAUDS, STATUTE OF, 


Does not extend to agreements 
between mortgagorsand mortgagees, 
as to mortgages, 187--204.—Does 
not extend to truſts admitted by the 
truſtee, 11d. 201,2.—Does not ex- 
tend to deviſe of mortgage, 455-- 


458. 
FRAUDULENT CONVEYANCE, 
Vide Conveyance Fraudulent. 


FRAUDULENT MORTGAGE, 
Vide Statutes—Meortgage. 


GAVELKIND LANDS, 


Mortgaged, equity of redemption 
deſcends to all the children, 346. 


8 GIFT, 


Mortis cauſa of a mortgage, ſeems 
not to be praQticable, 1106-1119.— 
Diſtinguiſhed from other kinds of 
alienation, 7bi4,—Muſt be accom- 
panied with actual delivery, 1190. 
— Might before the ſtatute of frauds, 
have been made of lands, &c. by 
parol, 1110.-—-Contra, ſince that 
ſtatute, 76/4,—-Of perſonal things 
may ftill be by parol, 1110,11.— 
Diſtinguiſhed by Crotius from a con- 
tract, 1111,12.—Divided into gifts 
iter wives, and gifts mortis cauſa, 1112. 
Mortis caſa, the ſeveral kinds, 
1113.— Delivery indiſpenſable in 
each, ibid.—Of a mortgage, diſtin- 
guiſhed from an equitable mortgage 
by depoſit of the deeds, ibid. 1115. 
—Of a mortgage diſtinguiſhed from 
that of a bond, 1116-1119. 

Vide Bond. 


GUARDIAN, 


Of an infant, may pay the intereſt 
of any real incumbrance, and the 
principal of a mortgage, but not the 
2 of any other real incum- 

rance, 351.— Taking in an aflign- 
ment of a mortgage of his ward, 
ſhall hold it for his, the ward's 


Of 
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Of an infant, mortgagor in fee, 
letting intereſt run in arrear, liable 
to diſcharge it, 1005. 


HEIR, 


At law, is entitled to land ap- 
pointed or conveyed for payment of 
debts, after ſufficient raiſed for that 
N 288.— Where purchaſor 

ound to take notice whether debts 
paid or not, 285-336. 
Vide Purchaſer. 

Cuſtomary, intitled to equity of 
redemption, 346.— When a neceſ- 
ſary party to a bill to redeem, 348. 
—Compounding debts or mortgages 
for leſs than due, not permitted to 
take the benefit thereof againſt 
creditors or mortgagees, 395.—Or 


heres natus, 814, 15.— The conſe- 
quence was, that the perſonal eftate 
became in equity liable to pay off a 
mortgage (it being but a debt) in 
exoneration of the eſtate mortgaged, 
813-815. —hut this equity goes no 
farther than between the heir or 
deviſee—does not extend to ſpecific 
or general legatees, 817. 


Vide Paraphernalia. 


Intitled to have money agreed by 
his anceſtor to be paid for an eſtate 
purchaſed, paid out of the perſonal 
eſtate, 1119,20. | 

Vide Perſonal Eftate— Executor 

Aaminiſtrator-Forecleſure — Mort- 
gage. 
IDIOT, OR LUNATIC, 


younger children, 397.—Conra, if Cannot be a.mortgagor, 79.—His 


to prote& himſelf againſt incum- 
brances, 1d. On redemption, muſt 
pay money due to mortgagee on 

nd, 400, 1, 2. 
whether bond debt accrues firſt or 
laſt, 405. Vide Bond—Intereſt. 

Of mortgagee, is a truſtee for the 
executor, 682-688, —Chargeable at 
common law, with ſpeciality debts, 
as comprehended in the contract in 
expreſs terms, not merely in conſe- 
quence of the land dating to 
him, 807,————Vide Real Efate. 

In above caſe was liable to action 
of debt and a ſpecial writ of execu- 
tion againſt ALL the lands deſcend- 
ed, 808.—But was not chargeable 
at firſt, if the executors had aſſets, 
808,9.—The law afterwards chang- 
ed, and the debtor was at liberty to 
ſue the heir or executor indifferently, 


No difference + 


committee may convey lands mort- 
gaged, on payment of the mortgage 
money by order of chancery, under 
Geo. 2. c. 10. 278,281.—And are 
compellable ſo to do, ibid. —2uzre, 
if the order can be made before a 
commiſſion of lunacy iſſued, 280. 


INCUMBRANCES, 


Of the mortgagee, made while 
in poſſeſſion of the mortgaged pre- 
miſes, bound the mortgagor at 
common law, 9,10.—In what order 
to be diſcharged, 460,1. 


| Vide Tacking—Fraud-—Mortgage. 
INFANT, | 

Cannot be a mortgagor in reſpect 
of his own property, 79.—May be 


a mortgagee, 139.-—-Mortgagee, 
may convey and aſſure the lands 


810.—And ſubſequent proviſions, in | mortgaged by order of the court of 
favour of debtors, followed that plan, | chancery or exchequer, on 7 Aun. 
$10,11.—But equity in adjuſting on c. 19, 275-277.—And is compel- 
whom the debt ſhould unltimately | lable ſo to do, ibid.—And, if a 


fall, faunded an equity on the com- 


femme couvert, may be ordered to 


mon law rule, and fixed the debt | convey by fine, 277.—But the court 


ultimately on the executor, $12,13. 


refuſed ta make ſuch order where 


—-And the ſame equity applies | infant was truſtee and alſo executor, 
whether it be an bares fadus or an yams leaſe and releaſe of lands 


mort- 
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mortgaged, on the money paid, held | 270.—Shall be paid upon debts un- 
to be binding upon him, as a mere der truſt deed for payment, to in- 


matter of form, and in the nature 
of an authority executed by the 
mortgagor's direction in favour of a 
third perſon, 278. 


N. B. 7 is preſumed, that it follows 


from the laſt propoſition, that an order 


under the Rlatute of Anne. is unneceſſary, 
"where an infant is willing lo convey 


euithout an application to the court of 


Chancery. 
Vide Tenger. 


As to forecloſure of his equity of 

redemption, 1057.8, 9. 
Vide Forecloſure. 

Bound by a decree in a ſuit 
wherein he is a plaintiff, 1060,1.— 
Exception, if fraud, ib:4.—Cannot 
be forecloſed without day to ſhow 
cauſe, 1057.—Put a ſale may be de- 
creed of the mortgaged lands with- 
out making infant party, 1f the 
purchaſer be ſatisfied therewith, 
1059, 1060. Nature and cauſe of his 
diſability, 1062,3. 


Vide Intereft—-F orechſure—Tenant 
4 in Tai. Decree. 
JOINTENANCY, 
Is ſevered by a mortgage, 1105. 
JOINTURE. 
Vide Femme Couvert. 
INJUNCTION PERPETUAL, 


Will be decreed, againſt a prior 
incumbrancer practiſing fraud, to 
0 * — s * . 
deceive a ſubſequent incumbrancer, 


463-472. Vide Waft. 
INNS OF COURT, 
Vide Mortgage. 
INTEREST, : 


Allowed in equity on debts after 


liquidation, 87-90.-—-Allowed in 


equity on portions from the time at 
which they are payable, 107.—-On 
imple contract debts, under truſt to 


diſcharge them when payable, 266- ed, and one creditor purchaſed by 


1 


ſorce which a bill is filed, from the 
time of the Maſter's report, 271.— 
Run in arrear upon firſt mortgage a 
ſubſequent mortgagee, muſt pay it 
before he will be permitted to re- 
deem, 358,9. Vide Truſt. 

Above 5 per cent. per annum either 
reſerved or taken, by 12 Ann. fl. 2. 
c. 16. renders all aſſurances, and ſe- 
curities for the loan of money, void, 
957.,—Allowed at the rate of 6 per 
cent. per annum, on Iriſh or Weft India 
ſecurities, by 14 Gro. 3. c. 79. „ec. 2. 
958.—But this ſtatute, it ſeems, docs 
not reach perſonal contracts, there- 
fore a bond reſerving greater intereſt 
than is allowed, though given in a 
tranſaction relating ta property in 
the Weſt Indies, will be uſurious, 
958,9.—On debts contracted previ. 
ous to 12 Anne, may be reſerved at the 
rate allowed at the time of the con- 
tract made, 960,1.—Reſerved at 5 
fer cent. with condition to accept 4, 
if punctually paid, will not be re- 
lieved againſt in chancery, 961,2.— 
Exception if there be a covenant for 
the additional 1 per cent. 962.—Or 
if the intereſt be raiſed on a new 


agreement, in conſideration of a for- 


bearance, 963. — Allowed, on ac- 
count before a maſter, on a mort- 
gage upon all money paid as ſurety, 
965.— Allowed on an aſſignment, 
made with concurrence of the mort- 
gagor, upon all money paid by the 
aſſignee that was due to the mort- 
gagee, 965,6. — Exception, if on 
colourable aſſignment only, 161d.— 
But on aſſignment by the mortgagee 
without the mortgagor, the account 
between them will not conclude the 
mortgagor, 966-973. — And ſuch 
aſſignment will not entitle the mort- 
gagee to intereſt upon intereſt, un- 
leſs the mortgagor be a party, 974. 
—On intereſt allowed, where there 
were ſeveral creditors, a ſale direct- 


con- 
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conſent of the reſt, 975, 6.— On in- 


tereſt not allowed, merely becauſe 
the mortgage is forfeited, 976,7.— 
Becomes principal, upon a maſter's 
report, computing intereſt, 977,8. 


hut the report muſt be confirmed, 


978.— And though confirmed, if 
eſtate be deficient, intereſt ſhall carry 
intereſt only from the confirmation, 
ibid.—So if the ſuit be for a ſale, 
and not to forecloſe, intereſt ſhall 
not carry intereſt, 979.—Shall carry 
intereſt, if time for redemption en- 
larged by the court, 980.—Or if 
the account before a maſter be 
againſt an infant, ib44,—On intereſt 
allowed againſt an infant, upon a 
maſter's report, if the ſuit be inſti- 
tuted by the infant, 983-986.—Or 
if the infant agree to allow intereſt, 
and is benefited thereby, 986 
988.—Not allowed upon account 
ſigned by the mortgagor admitting 
ſo much intereſt due, 988.—Al- 
lowed upon a covenant in a deed 
mortgaging a bare reverſion for 
payment of intereſt upon which 
debt would lie, 988-990.—Not al- 
lowed upon an agreement for it, 
made at the time of the mortgage, 
but the agreement muſt be made 
after intereſt grown due, 990,1.— 
Upon intereit not allowed, becauſe 
intereſt in arrear when a mortgage 
paid off, 992.—Allowed, upon mo- 
ney expended in ſupporting mort- 
gagor's right to the eſtate mortgag- 
ed, 993,—-Muſt be kept down by 
tenant for life, and if he omit, 
tenant in remainder may compel 
him in equity, ſo to do, 993,4.— 
Allowed upon money laid out in 
ſupporting the right of the mort- 
gagor to the premiſes — — 
992,3.—Tenant in tail not obliged 
to keep down the intereſt of a mort- 

age. -Vide Tenant in Tail. 

The guardian of an infant, en- 
titled to the fee of mortgaged eſtates, 
ſuffering the intereſt to run in arrear, 
he or his executor, in caſe of his 
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death, ſhall diſcharge it, 1005.— 
Not charged upon a ſecond mott- 
gagee, to keep him out of poſſeſſion, 
it firſt mortgagee enter, and after- 
wards ſuffer mortgagor to take the 
profits, 1006,7.—Shall not be turned 
into principal by a prior incum- 
brancer, having notice of ſubſequent 
incumbrancers, 1007. -s to the re- 
ceipt of intereſt by ſerivener. 
Vide Scriveners 
When intereſt loſt, or ſuſpended 
by tender, 1009-1018, 
Vide Tender. 
As reſerved in a mortgage-deed 
may be altered by a parol agree- 
ment, 1018-1022.— On mortgage 
money, which is in ſettlement, in 
caſe of the death of tenant for life, 
will be apportioned, 1022.— In- 
creaſes on a mortgage from day to 
day, ibid. —Uſurious, taken, may 
be proved by parol, 1023. 
Vide Tenant for Life-—Infant-— 
Tenant in T ail—Remainder Man— 
Dewviſe. 
JOINTRESS, 


May redeem an eſtate mortgaged, 
351. 


Vide Baron and F — emme 


Couvert. 
JUDGMENT, 


Does not attach upon an equity' 
of redemption, 339-341.—Creditors 
apply to mortgagee to redeem mort- 
gage afterwards forecloſed, and took 
a conveyance of the equity of re- 
demption for a further ſum of money 
—the creditors had a decree againſt 
the mortgagee for their maney— 
Jure, is this judgment law? 360. 
May redeem after farecloſure, 
360,1.—A bond creditor of a mort- 
gagor for years, ſhall have a judg- 
ment againſt the heir, with a ceſſet 
executio, 373,4-—But the judgment 
will be of afſets grande acciderint, 
374.—Shall be paid in turn with 
mortgages, and the latter ſhall not 


be preferred, ie eee 
8 9 
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if any fraud ar artifice uſed, 463 
465.— Though ſatisfied, will cover 
2 ſubſequent purchaſe, if it attach 
upon the legal eſtate, 411,12.— 
Though no conſideration paid for 
It, . it be obtained by 
fraud, 154. 5 16.— But it muſt have 
the requiſites neceſſary to give it 
legal efficacy, 6 16.— But it muſt be 
docketed and complete in form, 517. 
—Docketing not neceſſary, as be- 
tween judgment creditors, 5 18.— 
Releaſed, fraudently, after bought 
in, the releii- will be relieved 
againſt, 524.—Bought in, how ad- 
vantage accrues to guiſne incum- 
brancer from it, 524,5.—And the 
duration of that L525. 9 526.— 
Notice thereof not preſumed againſt 
a purchaſer, merely from its being 
of record, but there muſt be expreis 
notice thereof, ibid. No execution 
or judgment againſt lands at com- 
mon law, 608, 9.—- Except for the 
crown, 609.—0Or in the caſe of an 
heir chargeable on bond of his an- 
ceſtor, ib14.—So there was no exe- 
cution on judgment at common law 
againſt an uſe, 609, 10. —- Execution 
againſt land given by Stat. Weſton, 
2 cap. 18. 610-612.—but this ſtatute 
did not extend to uſes, 612-615.— 
Stat 1. R. 3. cap. 1. firſt ſubjected 
uſes to execution on judgment, 615. 
nis ſtatute became — after 
the ſtatute of uſes, 615, 16.—Exe- 
cution againſt truſts was revived by the 
ſtatute of frauds, 29 Car. 2 cap. 3. ſec. 
10. 616. Execution on truſts of land 
attaches only in the hands of a truſtee 
for the perſon againſt whom execu- 
tion is awarded, at the time of execu- 
nion awarded, 616-620. 

| Vide Netice—Fudgment. 


JUDGMENT CREDITOR, 


May redeem a mortgage made by 
his debtor, 348.— Though the judg- 
ment be with ſtay of execution, 349. 
— May extend lands purchaſed after 
his judgment, 527, May extend the 


| 


| 
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lands of his creditor, although he 
releaſe all his right to the lands, 
ibid.—Cannot tack a prior mortgage 
to his debt, 526-529.—Same law as 
to creditor by ſtatute or recog- 
nizance, zbi4d.—-Giving notice to 
mortgagee and tendering him pay- 
ment, will be intitled to open a 
forecloſure obtained ſubſequent, 
1067.—24ere, if mortgagee has no 
actual notice, 1067, C. 


LACH ES, 
Vide Negligence. 


LANDS, 


Articled for, paſs by a will, 355. 
— Forfeited under the condition of 
a mortgage, whether in fee or for a 
term, are conſidered as perſonal 
eſtate and a truſt for the executors of 
the mortgagee, 682-692.—Contra, of 
an abſolute conveyance with a con- 
ditional agreement to re-convey, 
687.—Contra, if the poſſeſſor of the 
eſtate apprehends that he holds it in 
fee, 692.—80 if it appear that the 
mortgagor intends it to paſs in his 
will as real eſtate, 692,3.—And the 
intention of the mortgagee cannot 
alter the nature of the fund as be- 
tween him and his creditors, 693,4- 


Lor will ſuch eſtate paſs as land 


under a general deſcription appli- 
cable to it in point of locality merely, 


694-698. 
Vide Monez—Real Eſtate. 
On which money lent on mortgage 
by two perſons, if forecloſed, ſhall 
belong to them in common, 699.— 
When exonerated from debts by per- 
ſonal eſtate. : 


Vide Perſonal Eftate—Real — 
eir. 
Mortgaged, deviſed, and redeem- 


ed, the deviſees ſhall have the money 


as they would have had the bond, 


and it ſhall be apportioned accord- 


ingly, 1145.—And court will adjuſt 
the claims of the parties without a 
ſpecific bill, 1145,6, 

LAW 
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LAW, COMMON, 


Takes no notice of any ownerſhip 
diſtinct from the legal eſtate, 483. 


LEASE, 
Aſſigned on condition. 
Vide A{/ignment—Courts of Equity. 
By mortgagor and mortgagee, and 
covenants entered into with mort- 
gagor only, 243-246. 
Vide Covenant. 


By mortgagee before forecloſure 
does not bind mortgagor, 246-248.— 
For years by the tenant of the fee 
without conſideration, he continues 
in poſſeſſion, is a truſt for him and 
his heirs, 490.—Por lives may be 
filled up by the mortgagee, and the 
expence thereof added to the prin- 
cipal ſum lent, 250.—For years by 
mortgagor retaining poſſeſſion, no 
diſſeiſin of mortgagee, 1130-1138. 


LEASE AND RELEASE, 

Is a good execution of a power in 
point of form, though to be exe- 
cuted by one deed, 1127. 

LEGACY, SPECIFIC, 
Vide Perſonal Eftate—Deviſe. 
LEGACY, GENERAL, 
Vide Perſonal Eftate—Dewviſe. 
LEGACY, SPECIFIC, 


By the aſſent of the executor veſts 
immediately, 862.—-So that the 
legatee may ſay he has a right to 
that indentical ay. 864,5. 
| Vide Perſonal Eſtate. 


LEGAL ESTATE, 
When it paſſes from joint truſ- 
tees. - --Vid2 Truſtees. 
LEGAL OWNERSHIP, 
Vide Ownerſhip. 
LESSEE, 


At will, diſtinguiſned from mort- 
gagor under covenant to retain the 


| poſſeſſion, 207,8.—-Of mortgagor 


liable to eviction by mortgagee, 
208-213.—Should enquire after and 
examine the title-deeds 1f he means 
to be ſecure, 210. 
LIMITITATIONS, STATUTE OF, 
Vide M:r:gage. 
LIS PENDENS, 

When it amounts to notice, 228, 
290.— When a bar to alienation, 
553-563. Vide Tacking. 

LONDON, 


Lands mortgaged are deemed per- 
ſonal eſtate in the mortgagee, and 
are ſubject to the cuſtom, 691. 


Vide Perſonal Eſtate. 
LORD. 

By eſcheat liable to equity of re- 

demption, 337. 
LUNATIC, 

May convey by himſelf, or his 
committee, mortgaged eſtate on pay- 
ment of the money, by 4 Geo. 2. 
c. 10. 278, 9. 

MADMEN, 


Cannot be mortgagors, 79. 


MAINTENANCE OF SUIT, 


Not committed by interference of 
mortgagee in ſuits reſpecting mort- 
gaged eſtate, 273. 


© MAINTENANCE 
For children and ſettlements, 
Vide Reverfronary Term. 
MARSHALLING ASSETS, 
Vide Heir—Perſonal Eftate-—Real 
Eſtate. 
MESNE PROFITS, 


Cannot be recovered by an action 
of treſpaſs wi et armis, brought by 
the mortgagee againſt the leſſee of 
the mortgagor, holding under an 
implied agreement to retain one 

on, 
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fion, until default of payment, 212, 
213. 


MISREPRESENT ATION, 


Between incumbrancers, is frau- 
dulent, its effect, 463-472.—Will 
affect land treated about, 468. 


Vide Concealment. 


MONEY, 


On mortgage, may be ſtipulated 
to remain for a given time, 22.— 
Secured by mortgage, articled to 
be laid out in land, confidered as 
land in equity, 698.—Advanced by 
two perſons on mortgage, ſhall not 
ſurvive, but each ſhall be entitled to 
his ſhare, 699.—May be ſpecifically 
bequeathed, $62.—-Method of ſo 
bequeathing it, 862,3,—Paid ge- 


nerally where there are two debts of 


the ſame nature, may be applied by 
the creditor to either ; but if the 
one carries intereſt, it will be pre- 
ſumed applicable to that, 1120.— 
Contra, it the debts be conſolidated, 
then it ſhall be applicable in equal 
proportion to both debts, 1121.— 
Where purchaſor to ſee to the ap- 
plication of purchaſe money. 


Vide Purcha er Payment. 


MORTGAGE, 


Originated with the Jews, 1.— 
But derived to us from the Roman 
law, 2.—Of lands and moveables 
according to the law of England de- 
icribed in the Roman law, 2,3.— 
Diſtinguiſhed from a pawn, 3,4.— 
Not permitted while the feudal 


renure was ſtrictly adhered to, 4.—} 


Followed the introduRtion of licence 
for alienation, 1874. - At common 
law, were of two kinds, 4,5.—How 
made formerly, 6.— By feoffment, 
61d. — With livery of ſeiſin, 6,7.— 
Diſtinguiſhed, when for ſecuring a 
debt or duty, and by way of gratuity 
in reſpe& of the effect of a tender, 
758. — Where tender diſcharged the 
condition. Vide Tender. 


INDEX. 


| 
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In fee at common law, liable to 
many inconveniencies, 9,—As dower, 
Tc. ibid—By creation of a term for 
years adopted to avoid theſe incon- 
veniencies, 10,—Term veſts in per- 
ſonal repreſentatives of mortgagee, 
ibid. 

Vide Per/onal Repreſentatives. 


In courts of equity, now conſidered 
only as a pledge for the money, the 
payment whereof puts the mortgagor 
in fatu quo, 3 from claims 
founded on ſeiſin of mortgagee, 10, 
11. 971,2,—-By way of creating 
terms, how made, 12.—Now made 
in ſuch a manner as to ſecure pay- 
ment of the mortgage money at the 
time agreed upon by ſale of the 
eſtate in default of payment, 13.— 
There ſeems to be conſiderable 
grounds for doubting the validity of 
{uch ſale, without the direction of a 
court of equity, 14-17.—Bond tor 
performance of covenants, payment, 
&c. when forfeited. —-Fraudulenz 
void as againſt creditors. 


" Vide Bond. —Vide Fraud--Statutes. 


Does not eſtop the mortgagee from 
ſaying. that the mortgagor has no 
eſtate in the thing mortgaged. 
May be made for a given period, 
22.—Muſt have all the praperties 


and qualities incident to the validity 


of an abſolute diſpoſition, 23. 
Vide Paſſeſſian. 


May, in reſpect of its intrinſic 
nature, he made of every thing 


which is the ſuhject of property, 25. 


Vide Adwowſons—ReFories—Tithes 
— Reverſrons---Remainders-- Poſſi- 
Bilitie. Rent. Franchiſes. 


But the ſtate and condition in 
which things are placed, may mate- 
rially alter their intrinſic nature in 
reſpect of their being the ſubject of 
a mortgage, 27,8, 9. 

Vide Tenant at Will—Tenant in 
Tail-—Tointenants-—T enants in 
* fer 

ears 
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rar —Tenant for Life--Tenant 1 applied in diſcharge of 
Fee Simple. — mortgage, 365. — ls aſſignable, 

Of ſhip at ſea, how to be made, 393—_ ſhall, on redemp- 
36,37.—Of goods at ſea, ibid. tion, receive from the mortgagor 


Fa | { the whole money due, though 
Vide Bill of Loading. | ſie purchaſe for lets, 393,4.—But if 

Of lands, how conſtitued, 77.— the aſſignee be heir at law, execu- 
Made, with covenant for the money | tor, Sc. and there be creditors, it 
to lie on the land a given time, 22. is otherwiſe, 394,5.—80 it is if 
Made under a decree ; the due ttranger afiignee, as to creditors, 
enrollment and entry of the decree | 396.—Or heir at law, as againſt 
to be attended to, 137.—How con- | younger children, 397.—But heir 


ſidered in equity, 140.-Merely, as | at law, having other 1ncumbrances, 


a loan with land as a ſecurity for | ſhall hold aſſignment, againſt credi- 


the re-payment With intereſt, 7%. tors, for the whole ſum due, 397,8. 
141,2.—No revocation of a volun- — Not within the ſtatute of limita- 
tary ſettlement except pro tanto, ibid. tions, ibid. 408.—-Liable to an 
143. No revocation of a will ex- equity, adopted by the courts, in 
cept pro tanto, ibid. 144.—Fxception, ' analogy to that ſtatute, 75. Not 
if mortgage made ſubſequent to the redeemable after twenty Years, and 
deviſe, 1 45.—Generally underſtond | no intereſt paid during that period, 
to be intended, where a loan ſecured | :5i4,—Unleſs the mortgagor be un- 
by land, 146.—Always redeemable, der the diſabilities preſcribed in that 
$47. ſtatute, 409. — And if under the diſ- 
Vide Courts of Equity—Power— abilities of the act, the redemption 
Agreement. muſt be purſued within ten years 

after it is removed, 7i$:4.—Redeem- 

Diſtinguiſhed from a defeazable | able, if there be any fraud, not- 
purchaſe ſubject to a re-purchaſe, withſtanding time elapſed, 411.— 
166-183.—-May be diſcharged by | Redeemable, if there be any legal! 
ou evidence, 187,—May be made | impediment, as marriage, ibid. 412. 
y deviſce or truſtee of the rents and | —But if time begin to run, an im- 
profits of lands deviſed for payment | pediment intervening, will not fave 
of debts or portions at a certain and | the right, zbi4. 413, 14.—Redeem- 
prefixed day, though there be no| able, notwithſtanding time elapſed, 
clauſe to ſell or mortgage, if the | if there be an account made up upon 
money cannot otherwiſe be raiſed at | a bill filed in the interim, 415.—If 
the day, 82,83-87,.—May not bean account between the mortgagor 
made, if deviſe be to pay out of the and mortgagee within twenty years. 
rents and profits, 91. —l]s prin facie | 416.— But it mult be proſecuted and 
evidence of a debt, 283.—Not, if | not ſuffered to lie dormant, i514. — 
fraud ſuggeſted, ibi4.—Shall be diſ- Redeemable, if there be an agree- 
charged by tenant for life and re-| ment for the mortgagee to enjoy the 
mainder-man, in proportion to their — until ſatisfied, 417-421.— 
intereſts, 363-365.— At what rate Diſtinction between the laſt caſe, and 
their ſeveral intereſts eſtimated, ibid. that preceding, 422.—Redeemable, 
—DiſtinRion in computing the value | if acknowledged by the will or other 
of the life, during the life of tenant deliberate acts of a mortgagee, to 
for life, and afterwards, 7bi4.— be redeemable within twenty vears 
Where mortgagee has ſuch an in- | of the application, 2% .—But a 
tereſt iu the Jand as he can ſecure his mere converſation not * to 
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bring the caſe within the above ex- 
ception, ibid. 423.—Redeemable, if 
the time taken up in conteſts re- 
ſepecting the title, 424,5.—Redeem- 
able, if the mortgagee ſubmit to re- 
demption, 425,6. —Redeemable, if 
mortgagor remain in poſſeſſion, 427. 
—Premiſes being within an inn of 
court, no proceedings will be per- 
mitted in the courts above, unleſs 
leave be given by the benchers, 429. 
Who are neceſſary to be made 
parties on bill to redeem, 430-435. 
—[rredeemable by ſtatute of fraudu- 
lent mortgages, 434.-— Voluntary 
mortgages not within this ſtatute, 
436,7.—On forecloſure, conſidered 
as in the nature of a new purchaſe, 
457.—Contra® for a mortgage takes 
place againſt any proviſion for ge- 
neral creditors, 459,460.--If there be 
other incumbrances founded on legal 
demands, ſhall be paid off with 
them, as they occur in point of 
time, and debts by mortgage ſhall 
have no preference, 460-463. —Ex- 
ception, if the firſt incumbrancer 
praQtiſe fraud to deceive the ſecond, 
463,4.—By concealing his incum- 
brance, or by tranſaQting the loan, 
without informing the mortgagee 
of a prior ſecurity in his own poſ- 
ſeſſion, 465.—Or if he deny his in- 
cumbrance on enquiry made reſpe&- 
ing it, 468.—Such fraud not onl 
binds the party himſelf perſonally, 
but alſo the land, 468.—But the 
reaſon of enquiry muſt be told to 
him, 472.—And the law is the ſame 
as to payment, if the demands be 
le only, ibid. 473-476. —Ex- 
ception, if one party as more right 
to call for the legal eſtate than the 
other, 477.—But among equitable 
incumbrancers, he that gets the 
legal eſtate, or has the beſt right to 
it, ſhall be firſt paid, 479.—Eguit- 
able, notes conſidered as ſuch, 26:4. 
528-5 30.—Defective, will be aided, 
in equity, againſt a ſubſequent judg- 
ment, 540.—Forfeited, whether real 
I 


— 


INDEX. 


or perſonal property in mortgagee, 
682-691.—In fee and for years, for- 
merly diſtinguiſhed as to this point, 
ibid. Whether in fee or for years, 
now decreed perſonal property, i014. 


Vide Executor. 


Exceptions to this rule, 691-698. 
— Where mortgagor has contracted 
with mortgagee for ſale of his equity 
of redemption, 691,2.-—-Sold to 
perſon who means to realize, but is 
deceived in his purchaſe, conſidered 
as eſtate in heirs of purchaſor, 692. 
—Deviſed as a real eſtate, alſo fo 
conſidered, 692,3,—Not in reſpect 
of creditors, 693,4.—Nor under a 
general deſcription in a will appli- 
cable to it in point of locality, 
where other circumſtances ſhew that 
the teſtator conſidered it as perſonal 
property, 694.—So, if articled to 
be laid out in land, 698.—Out of 
what fund diſcharged, 803.—ls a, 
contract for borrowing and lending, 
and is but a debt, with land, 82 
as a pledge, 804-971, 2. 


Vide Des.. 
Taken in by tenant in tail, how 


conſidered, 1004, 5. —8Severs a joint- 


tenancy, 1105,—Equitable, by de- 
poſit of deeds, and upon the prin- 
ciple of an agreement, to be ſpeci- 
fically executed, 1115 Voluntary, 


is void againſt a purchaſor for a 


valuable conſideration, 1127.—But 
it may be made good by ſubſequent 
circumſtances, ibid.—Pleaded by a 
defendant, he muſt ſhew that the 
mortgagor being, or pretending to 
be, feited in fee cl ſuch - [Ig 
gage, 1151. 

Vide Real Eftate—Perſonal Eftate— 
Legacy Specific—Legacy General— 
Devwiſe—Aſets—Deviſe Specific— 
Dewiſee — Forecloſure—T acking— 

Witneſs--Executor-- Adminiſtrator - 
Tenant juint——Deviſe -- Pofſeſſion— 
Mortmain — Cancellation — Money 
Scrivener Landi. 


MORT- 
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MORTGAGEE, 


Of land, may be any perſon capa- 
ble of poſſeſſing real property, 138. 


Vide Bodies Corporate—Alien— Per- 
fons attain.— Femme C ou, Infant. 


The nature of his intereſt in the 
land mortgaged, 225,6-354.—ls a 
truſtee of inheritance for the mort- 
gage till forecloſure, 354.—Not 
eſtopped, by accepting mortgage, 
from ſaying that the mortgagor had 
no eſtate. —Or other perſon poſſeſſing 
lands mortgaged, after payment, is a 
truſtee for the mortgagor, 142.—Be- 
fore forfeiture, his eſtate, 226.—May 
enter into poſſeſſion immediately ,:b:. 
— May enter, unleſs agreement to 
the contrary, 205.—lIs entitled to 
the rents and profits, trom the exe- 
cution of the deeds, 227.—May diſ- 
train for the rents and profits, with- 
out firſt bringing an ejectment, 227- 
232.—May recover them again from 
tenant, if he pay mortgagor, after 
notice, 230.—Not entitled to an 
account againſt the mortgagor for 
the profits of the eſtate mortgaged, 
received and applied by him to his 
uſe, 232.—Of the whole of a leaſe- 
hold term, liable to covenants al- 
though poſſeſſion not taken by him, 
233-242.—Joining mortgagor in 
making a leaſe, and covenants en- 
tered into with mortgagor only, 
243-246,— Vide Leaſe Covenant. 

Before forecloſure, can do no act 
of ownerſhip, 246-248.—Cannot 
make leaſes, ibid.—-Cannot in- 
jure the eſtate, or commit waſte, 
248,9.—Exception, where the ſe- 
curity is defective, 249.—Entitled 
to expences for neceſſary repairs, 
249,250.—May fill up lives on leaſe- 
hotis for lives, and add the expence 
to principal, 250.—-Cannot compel 
the mortgagor to fill up lives drop- 
ped, ibid.—Shall have the benefit of 
a term aſſigned to attend the inhe- 
ritance, or held in part for mort- 
gagor, 250,5 1.—Shall, if che title 


be defective at the time of the mort- 
Pate: and afterwards made ues 
e entitled, in equity, to the bene- 
fit of it, 251, 252.—Of tenant in 
tail, let into the abſolute fee by a 
recovery ſuffered, 252.—2»ere, if 
tenant in tail make a mortgage, 
and then become a bankrupt, ſhall 
it inure to the benefit of the mort- 
gagee or the aſſignees? it ſeems to 
the mortgagee, 252-261.—Not en- 
titled to a new term, granted in 
premiſes on expiration of an old one 
abſolutely, but it will belong to 
mortgagor, on redemption, 261.— 
Not obliged to lay out money, ex- 
cept for neceſſary repairs, zbid.— 
Cannot oblige the mortgagor to 
preſent his nominee to an advowſon, 
261-263, —But if mortgagee pre- 
ſent, and fix months elapſe, it is 
good, 263.,—Should, in ſuch caſe, 
pray a ſale, ibid.—Takes the eſtate 
as mortgagor had it, conſequently 
ſubje& to all forfeitures, 264-266.— 
In what caſes he muſt ſee to the ap- 

plication of the money. 
Vide Purchaſor—Executor. 


DEBT, 
Vide Purchaſor—iHeir at Lau] 
Title-Deeds. 


May interfere in any ſuits reſpect- 
ing the eſtate mortgaged, without 
being guilty of maintenance, 273. 
— Taking an eſtate in which a third 
perſon claims a title, will be com- 
pelled in equity, if claim turns out 
a good one, to deliver up the title 
deeds, except the mortgage deed, 
274.—Not compellable to ſurrender 
up an old leaſe for lives, in order to 
a renewal ; contra, of a chattle-leaſe, 
if a longer term for years were to 
be granted, 274,5.—Having a bond 
and a mortgage for the ſame debt, 
may ſue on his bond pending a ſuit 
in equity for forecloſure, 275.—In- 
fant, how to re-convey, 275-277. 


Vide Infant. 
Being 
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Being ideot, cr lunatic, how to | redemption of diſtinct ſecurities diſ- 
re-convey, 278. ; tinctly, 399.400.—May unite bond 
; 5 Vide Ide. Lunatic. | with mortgage, as againſt the heir 

a * 3 2 —.— Eliz. c. of r the = 
.. 281- ,2.—In poſſeſſion, can- | ecutor, 401,2.—Contra, as again! 
not bar mortgagor by fine and non- an aſhgnee of executor, * 
claim, 282.— Or by recovery, 7%. From an heir of an eſtate charged 
—ln 1 may gain a ſettle- with debts, cannot tack an old debt 
ment, .- By accepting mortgage, of his own outſtanding, thereby 
not eſtopped from Rs the - Ay to ouſt creditors, 403. F 
gagor had no eſtate in premiſes | Vide Device. 
mortgaged,282,2%,—Producing bond | Cannot tack bond to his mort- 
or mortgage is prima facie, good evi- | gage, ſo as to gain a preference 
dence of a debt, but if there be ſuſ- | againſt creditors of the mortgagor, 
PI 1 7 5 3 * under _ = payment — — 
proved, 283, 4. —Not entitled to created by will, 403,4.—Of lands 
fit in parliament by virtue of mort- | fold by him, and then conveyed to 
gaged premiſes, unleſs in poſſeſſon | him by way of mortgage for part cf 
ſeven years before election.—Shall the purchaſe money, cannot tack 
have coſts incurred in ſupporting his | thereto a note payable on demand 
bill, 284.—In poſſeſſion, not obliged | for the reſidue, 404.—Same equity 
to quit the premiſes to purchator as between mortgagee and heir of 
until paid his debt, intereſt and | mortgagor, though money on bond 
coſts, 390,1.—Having poſſeſſion , lent firſt, and mortgage made after- 
taken from him by mortgagor by ' wards, 405.—Shall have intereſt on 
fraud, ſhall have it reſtored, before bond, though beyond penalty, 
redemption, 391.—Lending money | 405.—2uzre, Loſes this privilege 
frſt, — e Dany mn by * Bern — — 
and, afterwards, a farther ſum upon Farther inſtances of this kind, 406, 
another eſtate, not liable to redemp- . If part paid, and then more 
tion, unleſs both debts diſcharged, | money on detective ſecurity, will be 
391.—Same law as to heir, after | entitled to both ſums before redemp- 
diſputing the title to one of the | tion, 391.—Shall not couple other 
—_— dee ee oo claims — with that 4 2 
sa purchaſor and not as heir, 392. | ſubſequent incumbrancers, 407. —0Or 
—Having two eſtates mortgaged to ; creditors under a deed of truſt, 403, 


him, will be directed, in a court of 
22 to take his ſatisfaction out 
of one only, in favour of a ſecond 
mortgagee of one of the eſtates 
without notice, 303.—Is a mere 
truſtee for the mortgagor, after 
debt paid, and, theretore, pending 
the mortgage can give no beneficial 
eſtate, not liable to the covenant for 
redemption, 261-393. 
Vide Guardian. 
Shall not tack his bond to his 
mortgage, as againſt the n 
397-400.—Shall not unite diſtinct 
tranſaction, but ſhall be liable to 


- 


4.—Prior, witneſſing ſecurities of 
ſubſequent mortgagees, and knowing 
the contents, without giving them 
notice, will be poſtponed in equity, 
466-472.—Prior, denying his claim, 
on application of one intending to 
advawe a loan, will loſe his prio- 
rity, 472.—Puiſue, ſhall not- be de- 
prived of a prior judgment got in 
by a fraudulent releaſe of it, 524.— 
Joining mortgagor in ſale of lands, 
after notice of a ſubſequent mort- 
gage, the money received by either, 
thall fink the mortgage, 677. — Com- 


| pellable to te- aſſign his ſecurities, Tc. 


On 


Lad 
2 
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on payment of principal, intereſt, 
and coſts, by 7 Geo. 2, c. 20. 223. 
Exception, if any diſpute re- 
ſpecting title, or quantum due, 
ibid — joint mortgagees ſhall have 
ſeveral intereſts in the money ad- 
vanced, 699.—May protect himſelf 
from the diſcovery of title-deeds, if 
he dentes notice, of any intervening 
claim, 641-644.—Not obliged to 
produce deeds, even after a decree 
of forecloſure ni//, but muſt give a 
copy of the mortgage-deed, at the 
mortgagor's charge, 644.—Conra, 
if the mortgagee conſents to a ſale, 
ibi. - And, in the former caſe, the 
court, it ſhould ſeem, would enlarge 
the time to redeem on refuſal, 644, 
5.—After notice of a ſubſequent 
mortgage, joining in a ſale, the 
money received ſhall ſink the mort- 
gage. 
Vide Notice. 
May in ſome caſes, where bound- 
aries confounded, be compelled by 
a decree to deſcribe the thing of 
which he 1s in 
two perſons advance money on 
mortgage, and take the mortgage 
to themſelves jointly, no ſurvivor- 
ſhip, but the repreſentatives of him 
firſt dying, ſhall have a proportional 
ſhare, 699,700.—Conſequently the 
repreſentative of deceaſed mortgage, 
a proper party to a re-conveyance, 
700.—So on a forecloſure, the eſtate 
divided between them, 7bid.—In 
poſſeſſion, not obliged to lay out 
money, except to keep the eſtate in 
ney repair, 993.—Refuſing to 
receive his money on tender after 
forfeiture, will loſe his intereſt, 


Vide Tender. 


account, for managing the eſtate of 
mortgagor, 1027.—Unleſs he em- 
ploy a ſkilful bailiff, in which caſe 
the mortgagee will be allowed what 
was paid him, i6i4,—Nor will an 


* army 651.,—If | 
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agreement for ſuch allowance to 
mortgagee alter the caſe, ibid.— 
Aſſigning over the mortgaged pre- 
miſes to an inſolvent perſon, will be 
bound to account for the profits, 
1027,8.—-Exception, #6i4.—-Not 
obliged to account according to the 
value of the lands, but according to 
what is received, 1028.,—What con- 
ſidered as a proof of the value, 
1029.—Unleſs he enter, and thereby 
keep other creditors out, in which 
caſe, he muſt account for all that 
he might have received, as well as 
for - what he actually did receive, 
ibid, Permitting mortgagor to 
make uſe of his incumbrance to 
keep out other creditors, will be 
charged on account, for all profits 
he might have received from the 
time ſuch creditors would otherwiſe 
have had remedy, 1030,1.—May 
not permit the tenant of the mort- 
gaged premiſes to make uſe of the 
mortgage, to cover himſelf from 
legal proceſs, taken out by the 
mortgagor, 1031.—Mafſt be made a 
party to a bill of redemption, al- 
though he hath aſſigned over his 
mortgage, 1033.—Having been put 
by the mortgagor to great expence 
to defend himſelf againſt an endea- 
vour of the mortgagee to overthrow 
his ſecurity, allowed all expences1 


| upon account, before redemption, 


1037.—May proceed by ejectment 
and forecloſure, at the ſame time, 
275-1045.—But there may be excep- 
tions to this rule, 1045,6.—Having 
two real eſtates mortgaged to him 
by one perſon, who afterwards mort- 
gages one eſtate to another, will be 
reſtrained to ſeek his remedy firſt 


; againſt that eſtate which is not in 
Not allowed any thing, upon the 


mortgage to another, 293.—lf per- 
ſonal fund deficient in payment, and 
mortzagor dead, may pray a fale, 
1094. —Aſſigns—his aſſignee, though 
never in poſſeſhon, may aſſign with- 
out entering upon the land, 1128, 9. 

—Contras 
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Contra, if he admits a diſſeiſin, 

1137, 8. 
Vide Accoun. — Diſſciſin Lea JR 
Attorument Lands. 


MORTGAGOR. 


What perſons may aſſume that 
character, 79. 
Vide Tenant in Tail—Truſftees—Ex- 
ECUtors. 
How intereſted in the premiſes 
mortgaged, 205.—What eſtate he 
has, under an agreement to retain 
poſſeſſion, until failure of the con- 
dition, 206-219.— Under ſuch an 
agreement, how far diſtinguiſhable 
from a tenant at will, 207,208.— 
Under ſuch an agreement, may be 
conſidered as receiving the rents to 
ay the intereſt, 210.—How affected 
bo an aſſignment of a mortgage- 
term by the mortgagee, 216-218.— 
Receiving profits, under a mortgage 
by owner of a power to pay por- 
tions out of the protits, ſuch profits 
muſt be accounted for, as having 
gone towards payment of the por- 
tions, 216, —Under ſuch an agree- 
ment, cannot under-let, but ſubject 
to eviction by the mortgagee, 207. 
—Exception, when mortgagee en- 
courages the under-leſſee to improve 
the premiſes, 210. 
Vide Emblements. 


Will be bound by his leaſe, made 
during the mortgage, 215.—En- 
joined from committing waſte, ib1d. 
197.-Not permitted to diſpute his 
mortgagee's title, 219,—Tenant in 
tail, by recovery, wall let in all 
precedent incumbrances, 220.—Can- 
not diſpute the title of his mortga- 
gee, 221.—In poſſeſſion, cannot bar 
the mortgagee, by fine and non- 
claim, 219.—In poſſeſſion, gains a 
ſettlement, 221.—Exception, 76id. 
In poſſeſſion, may vote at election 
for member of parliament, 224 — 
On payment of intereſt, principal, 
and coſts, relieved from bill filed, 
or ejeEment by ſtatute 7 Geo. 2, c. 


INDE KX. 


20, 223.,—Reference to a Maſter to 


take an account under this ſtatute, 
mutt proceed upon admiſſion of the 
principal and intereſt due, 224.— 
May maintain an action on covenants 
in leaſe, by him and his mortgagee, 
made by him only, 246.—Acquir- 
ing a good title ſubſequent to a mort- 
gage, mortgagee will be entitled 
to the benefit of it, 251-261.—Need 
not be in poſſeſſion, or execute the 
deed on the land, in order to aſſign 
equity of redemption, 342,3.-—Per- 
mitted to redeem, after a releaſe of 
the equity of redemption, it appear- 
ing to be made ona ſecret truſt for 
his benefit, 361.—Has the intereſt 
in the land, qua land, in him, 246- 
35 3,4.-—Diſputing the title of the 
mortgagee, ſhall not redeem, but 
upon terms, 387,8.—Shall, in the 
laſt caſe, pay the mortgagee all 
colts, 388.—Even coſts of ſuing out 
adminiſtration in the ſpiritual court, 
388,9.——May, in ſome caſes, re- 
deem before the day appointed, 389. 
—How affected by aſſignment, 393. 
Muſt redeem all the eſtates mort- 
gaged, or none, 391,2. 
Vide Leaſ.— Mortgage Mortgages 
| — Redemption, Equity of. 


MORTMAIN ACT. 


9 Geo. 2, extends to mortgages of 
land, 184,-Exception, 187. 


NEGLIGENCE. 


Every man is deemed to have 
knowledge of his own title-deeds, 
and if for want thereof, he leads 
another into an error, the court of 
chancery will reheve upon the 
ground of negligence, 369,370. 

Vide Nottce. 


NOTES OF HAND, 
Conſidered as agreements for a 
mortgage, 529. 
NOTICE, 
Muſt, on plea of a purchaſe, or 


| marriage ſettlement, be denied, al- 


though 


though not charged by the bill, 565. 
Is beſt denied, both by plea and 
anſwer, 565.—Muſt be poſitively, 
not evaſively denied, ibid.—In ge- 
neral, is not required to be denied, 
but at the time of purchaſe, 565,6. 
—gefore the execution of the con- 
veyance, will bind the purchaſor, 
566.— Charged, by ſpecific facts, 
they muſt be ſpecifically denied, 
ibid.— Denied by an anſwer, and 
proved by one witneſs only, is not 
admiſſible, ibid. Exceptions to this 
rule, 566,7. — On plea of purchaſe, 
for valuable conſideration, without 
notice the particular ſum need not 
be alledged, 568.—ls of two kinds, 
569.— Actual, is, when a man is 
party to a deed, or has notice thereof 
ſerved on him, 281d. - But muſt be 
founded upon ſomething ſubſtantial, 
ibid. Implied, or preſumptive, is a 
concluſion of law from facts, 570.— 
Preſumed in a ſteward of a manor, 
of what is entered in the court rolls, 
during his time, ibi4.—Preſumed, 
in a purchaſor, of all facts contained 
in deeds, neceflary to his title, 571. 
—Preſumed, in a ſubſequent pur- 
chaſor, of the contents of a deed or 
will, if he muſt claim under it, 
$73,4.—Exception, in the caſe of a 
dormant truſt, 154. Where the pur- 
chaſor was proved not to know the 
effect of limitations in a deed, 76d. 
—On purchaſe, under a will from 
anexecutor, 575-578.—Unleſs fraud, 
$78,9.—-Preſumed, of the effect of a 
deed of ſettlement delivered to a 
purchaſor among title-deeds, if ne- 
ceſſary to vendor's title, 580-582.— 
And it is at the purchaſor's hazard, 
Whether the deed be voluntary or 
not, 581,2.—Preſumed, from words 
in a deed, from whence incum- 
brances might be implied, 582-584. 
Not preſumed where a deed for ſe- 
curing a prior incumbrance was only 
proved to be in the hands of a 
family, and the ſettlement made 
upon them was by an * 
4 
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owner, 535.—But whatever is ſuffi- 


cient to put the party charged with 
notice upon enquiry, amounts to 
notice in equity, 585,6.—A recital 
by which title deduced from vendor, 
not notice that purchaſe-money is 
not paid, 586.—Preſumed, from a 
deed being in the hands of any per- 
ſon, puts the onus upon them of 
proving when it came there, 587.— 
But ſuch notice may be repelled by 
ſhewing that party was miſinformed 
as to its effects, 587, 8.— To a man's 
ſcrivener, agent, or attorney, is 
notice to himielf, . Though 
country attorney acts by agent, yet 
client affected by notice of attorney, 
591.— Though the ſame perſon be 
agent for both parties, 591-594. — 
To one purchaſing for another per- 
ſon without authority ſo to do, is 
notice to that perſon, if he after- 
wards approve the purchaſe, 594,5. 
— But an attorney or counſel exa- 
mining a title for one client, in one 
tranſaction, will not affect another 
client in a ſubſequent tranſaction, 
596,7,—To one agent, who after- 
wards has the buſineſs taken from 
him, is notice to another, into whoſe 
hands the buſineſs is put, 597,8.— 
But agent or attorney concealing 
any defect he is aware of, becomes 
himſelf reſponiible to his client for 
the conſequences, 600.—To mort- 
gagee, binds his aſſignee, 76d. 492. 
—Y0, of mortgagee's confeſſion of 
notice in his anſwer, 601..—-Of a 
truſt ro a mortgagee ſubſequent, and 
then a ſecond mortgage to one hav- 
ing notice of the firſt murtgage but 
not of the antecedent truſt, the 
ſecond mortgagee mutt take, ſub- 
je& to that truſt, 602,3.—Of an act 
of bankruptcy, will not be preſumed 
againſt a purchaſor, 603,4.—Of a 
judgment at law, thongh of record, 
not preſumed, but there mult be ex- 
preſs proof to affect a purchaſor 
thereby, 606.—Expreſs of a judg- 
ment, how to be undcrſtood, G07,8. 


— 
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—Expreſs notice of a judgment 
ſeems not to affect the purchaſor of 
the freehold of lands held in truſt 
for the vendor, if ſold before exc- 
cution awarded, 618-622.—And the 
law ſeems to be the ſame as to pur- 
chaſors of chattels, 623-625.--2uere, 
how far notice of a judgment mate- 
rial to purchaſors of terms held in 
truſt, 625-633. 
Vide Judgment Terms. 
Of the matter. of a decree, not im- 
plied, from the circumſtance of the 
exiſtence of the decree only, after 
the ſuit ended, 634.——Not preſum- 
ed, of an incumbrance from a coun- 
ty regiſter, 634-641. 
Vide Regiſter. 
Mortgagee may prote& himſelf 


from the diſcovery of title deeds if 


he denies notice, 641-644.—4 pur- 
chaſes an eſtate with notice of an 
incumbrance, and ſells to B, who 
has no notice, who ſells to C, who 
has notice, this revives not the firſt 
notice to 4, 645-647.—The benefit 
of this plea of a purchaſor for a 
valuable conſideration without no- 
rice, attempted to be reſtrained to 
purchaſors in poſſeſſion, /ed quere 
647-677.—Bill for diſcovery of lands 
in order to ſubject them to an exe- 
cution by a judgment creditor diſ- 
miſſed on plea of purchaſe for a 
valuable conſideration without no- 
tice, 672.—If a mortgagee join a 
mortgagor in a ſale, after notice of 
a ſublequent mortgage, the money 
received ſhall go in abatement of 
the mortgagee's demand, 677.—-On 
a plea of purchaſe for a valuable 
conſideration without notice, the 
ſum paid need not be ſtated, 568.— 
A purchaſor for a valuable conſidera- 
tion preferred to a volunteer, though 
the former have actual notice, 677,8. 


Vide Voluntary Conveyance. 


But ſuch voluntary conveyance 
may be made good by ſubſequent 


INDEX. 


conſideration, 678,9,—And the ade- 
quacy of ſuch conſideration will not 
be rigidly inveſtigated, 679-681.— 
Neceſlary, of paying off mortgage, 
1009. 
Vide Tacking—IWitneſj—Regiſterin 
—Title-Deedi—B 4 of — 


OWNERSHIP, 
Legal and equitable diſtinguiſh- 


ed, 483. 
PAPIST, 
Making a mortgage, next Pro- 
teſtant heir may mis 6 it, 346. 
PARAPHERNALIA, 
Not ſuje& to pay mortgage debt, 


817. 
PARLIAMENT. 


Mortgagor, in poſſeſſion, may vote 
for a member of parliament, 224.— 
Mortgagee, in poſſeſſion ſeven years 
before election, is eligible on that 
qualification, 284. 


PAROL EVIDENCE, 
Vide Ewidence. 


PARTIES, 


Who are neceſſary to be made ſo, 
on bill to redeem, 429-435. 


PAWN, 
Diſtinguiſhed from a mortgage, 


<1 PAYMENT. 

General, by one owing two 
debts, creditor may apply it, 1120. 
— Contra, if one debt carries intereſt 
and the other not, i6:4,—or if both 
debts conſolidated, ibi4,—How to 
be made on mortgages, 


Vide Mertgages—TFudgments--T ack- 
ing-—Notice—Perſonal Eftate-— 
Real Eftate—Money. 


Where debt carried beyond penal- 
ty, 1100-1103. | | 
PERSONAL ESTATE, 


Shall be applied, by the executor, 
to redeem mortgages for the benefit 


4 , 


of 


INDEX. 


of the heir, 813.— But a ſpecialty 
creditor may ſue either heir or exe- 
cutor, 813,—Shall be ſo applied, 
for the benefit of an heres factus, as 
well as an heres natus, 814,15.— 
Shall be ſo applied, although it leſſen 
the cuſtomary ſhare in the province 
of York, $16.—Same law as to the 
cuſtom of London, ibid. Shall be ſo 
applied, although the ſecurity be in 
the nature of a VMelſb mortgage, ibid. 
— But the anceſtor, as againſt his 
heir, but not as againſt his creditors, 
may exempt his perſonal eſtate, and 
throw his debts upon his real eſtate, 
817. Method of ſubſtituting the 
real eſtate in the place of the per- 
ſonal, for the above purpoſe, 817, 
818. — Whether falling upon an exe- 
cutor, virtute officii, or by bequeſt, 
ſnall be applied to exonerate the real 
eſtate of debts, 819, 20.— hall be ſo 
applied, although, thereby, younger 
children leſtdeſtitute, 820.— Though 
expreſily given to the executor, ſhall 
be ſo applied, unleſs ſomething done 
to ſhow that he is meant to take as 
a legatee, ibi4,—So if given to him 
by way of reſidue, 821.—Farther 
inſtances, 820-822. Effect of a /egatee 
being conſtituted executor, in the {ame 
fentence in which /egacy given, or e 
contra, 822-824.—The modes by 
which a man may ſubje& his real 
eſtate to the payment of both ſpecial- 
ty and ſimple contract debts, 824,5. 
By creation of a term to pay debts, 
ibid, — By charge in equity, ibid.— 
By directing a ſale, 7154. But none 
of theſe modes will exempt the per- 
ſonal eſtate, unleſs there be expreſs 
negative words, or a manifeſt intent, 
from being liable in the firſt in- 
ſtance, 825.—lInſtances, 825 828.— 
Farther criticiſms, on this head, 
828-835.—Diſtinction between mak- 
ing a man only executor, and mak- 
ing him both executor and legatee, 
835, —The principle which governs 
in theſe caſes is, ** that the teſtator's 
« intent muſt govern the conſtruc- 
41 2 
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« tion of his will.” but it muſt be 
manifeſted by declaration, y_=m (1. e.) 
expreſs words, or manifeſt intent, 
$38,9.-—Inſtances where perſonal 
eſtate exempted by expreſs words, 
842-845.—Inſtances where perſonal 
eſtate exempted or not, from the 
general frame and 2 of the will, 
846.— Both funds, real and perſonal, 
being given to the ſame perſon, 
furniſhes ground to preſume againſt 
ſuch exemption, 846-85 1. — But if the 
whole perſonal eſtate given to one 
perſon, and the real eſtate charged 
with debts, and the conſequence of 
applying the former in exoneration 
of the latter, will totally defeat the 
legacy, it warrants a preſumption 
that the former was intended to be 
exempted, 851,2,—-Several caſes, 
ſeemingly in oppoſition, reconciled 
on the ground of the diſtinction be- 
tween a diſpoſition to the whole per- 
ſonal eſtate, and a reſidue of it only, 
853-858.—This diſtinction between 
a diſpoſition of the whole, and of a 
re/idue of the perſonal eſtate, ſeems to 
prevail thougha <v//e, who is favour- 
ed in chancery, be intereſted, 858,— 
But the circumſtance of a wife or 
child being intereſted, has its weight 
in caſes of this ſort, and induces a 
ſtrong bias in favour of the conſtruc- 
tion moſt advantageous to perſons in 
ſo near a relationſhip, 858-860, 
Or any part of it given as a /pecific 
legacy, ſhall not exonerate the real 
eltate in favour of the heir, 861.— 
Money may be —_— deviſed, 
862.—Method of doing it, 862-866. 
— Given by way of reſidue, yet ſo as 
to partake of the nature of a ſpecific 
bequeſt, would, it is preſumed, be 
exempt from debts, 867.—So0, where 
reſidue is not referable to debts, but 
is uſed in a peculiar ſenſe, and in 
immediate reference to a preceding 
diſtin diſpoſition, $68-870.—Other 
obſervations and examples in rela- 
tion to this doctrine, 871-878.—A 
condition, though woid, annexed to 
a legacy, 
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a legacy, making it payable out of 
land, ſufficient to ſhow an intent 
to exempt the perſonal eſtate, 878- 
880.— Exception, 880.—This rule 
as to the exoneration of the real 
eſtate is not applicable where it is to 
be fold out and out, 881-887.—Shall 
exonerate real, though deviſed ſub- 
Jet to incumbrances, if there be 
other ground .to inter that the per- 
ſonal eſtate was not meant to be 
exempted, $87-889.—DiftinQion be- 
tween charge ſubſiſting, and debt 


contracted, in application of aſſets 


under a deviſe to pay debts, 890.— 
As to maſhalling aſſets as between 
real eftates, 903-922. 


Vide Real Efate. 


Not liable to exonerate a real 
eſtate purchaſed with an incumbrance 
thereon, $90-903-920-922.--It mort- 
gage-money, not properly the debt of 
the owner of the mortgaged eſtate, it 
ſhall bear its own burden, tho' owner 
provides ſpecificially for payment of 
his debts, 923,—Though owner mort- 
gages an eſtate of his own as an ul- 
terior ſecurity,927.—Or ſecures it by 
a perſonalcovenant, 920-928.—Vide 
diflinction, 928.—General covenant 
in morgage deeds for quiet enjoy- 
ment free from incumbrances, &c. 
does not diſcharge the lands from 
ſuch incumbrances, but merely ſub- 
je&s the general aſſets of the mort- 
gagor to any deficiency, 930.—80, 
if money raiſed by virtue of a power 
to charge an eſtate, the eſtate ſhall 
bear the burden, 930-934.—Prin- 
ciple on which equity proceeds in 
the above-mentioned caſes, 932-934. 
hut a ſtranger to an incumbrance 
may make his own eſtate a primary 
fund for the payment of it; and 
whether he has done ſo or not, 1s a 
fact on all the circumſtances of the 


caſe, 937.—Inſtances of this nature, 


95 1.—Shkall be applied to make good 
a purchaſe contracted for, in exonera- 


tion of the real, 1120.—And ſhall 


E X. 


diſcharge a mortgage on ſuch eſtate 
contracted for, it agreed to be'paid 
off, ibid. : 
Vide Monex—Power—Bond-Debt— 
 Ewvidence—Perſonal Eſtate. 


PERSONAL THINGS, 


And the rights therein, may be 
mortgaged in various modes, ac- 
cording as they are circumſtanced in 
point of locality, 27. 

| Vide Paſſeſſion. 
Fixed to the freehold, conſidered 


at law as part of it, whilſt in that 
ſtate, 51. 


PERSONS ATTAINT, 


Cannot be mortgagors of land, 
79.—May be mortgagees of land, 
138.—PBurt cannot hold the land, for 
the King entitled, 139. 


PERSONS OUTLAWED, 


May be mortgagees of land, 139. 
xe the King will be entitled, 
ibid. 


PERSONALREPRESENTATIVES 


Of mortgagee, entitled to money 
had on mortgage, whether freehold 
or Chattel, 10. 


PLEDGE, 
Vide Pawn Executor. 


PORTIONS, _, 
Vide Power—Truftees. 
May be raiſed by mortgage, 
whenever they become payable, for 
from that time they bear intereſt, 
go.—Children being intitled to other 
proviſions, makes no variation in 
this reſpect, 128.—Carry intereſt, 
in reſpect of forbearance of pay- 
ment, ibid. Are preſumed to be in- 
tended to be mited, when the re- 
cept of them will be moſt beneficial 
| to thoſe for whom they are — 
2 ed, 
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ed, unleſs the contrary ſhewn, 99} 
105. 
Vide Contingent Terms—Rewerſfionary 


Terms. 


Payable at twenty-one, veſt in 
children attaining that age, and be- 
come transferable to their perſonal 
repreſentatives, 113.130. 


Vide Mortgage—Executor— Admini- 
flrator—Dewviſe--Dewviſe Specific— 
Legacy—Real Eftate—Lands. 


PLEA 5 
Vide Forecloſure. 


POSSESSIO FRATRIS, 


May be of an equity of redemp- 
tion, 381. 


POSSESSION, 


Retained after an abſolute and un- 
qualified alienation, is fraudulent, 
24.—Requiſite or not, according to 
the nature, ſtate, and condition of 
things in mortgage, 27.—In this 
reſpe& real things differ eſſentially 
from perfonal things when preſent ; 
occupation being no proof of pro- 
perty in the former, but the ſtrongeſt 
evidence of it prima facie in the lat- 


ter, 27-29,—Retained, no badge of 


fraud in a mortgage of land, contra 
of perſonal things preſent, 26.—0Of 
mortgagee, jointenant of goods 
mortgaged, before mortgage, is not 
ſuch a poſſeſſion, as will repel the 
inference of fraud, 32.—80 if mort- 
page made to a third perſon, 23.— 

y actual delivery ſupplied where 
perſonal things not preſent, by the 
ſubſtitution of other circumſtances 
in lieu of a delivery of the thing 
itſelf, 34,5.—Muſt be given by the 
vendor of perſonal things preſent to 
the vendee, whether abſolute or 
conditional, to be clear of the im- 
. of fraud, 35, 6.—Of per- 
onal things in action, which are 
rights merely, may be given by the 
delivery of documents evincing the 
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exiſtence of the right, 35. How 
given by bond, 

| Vide Bond. 


Of perſonal things in a remote 
ſituation, may alſo be delivered, by 
delivering over the means of re- 
ducing them into poſſeſſion, 86,7.— 
As of goods at ſea, by delivering of 
the bill of lading, ibid. 

Vide Bill of Lading. 

Of goods in a warehouſe by de- 
livery of the key, 41.—After fale 
or mortgage, no badge of fraud, if, 
in the nature of the tranſaction, no 
delivery can or 1s intended to be 
made, 42-50.-—Initances of this 
kind, ibid.—'Fhe intention as to re- 
| taining or parting with the poſſeſ- 
ſion, is matter of evidence, 51,2.— 
Of perſon afterwards becoming 
bankrupt, 

Vide Bankrupt. 


Of title deeds left in vendor or 
mortgagor by vendee or mortgagee, 
whether it will make a purchaſe 
or mortgage fraudulent, 59-78.— 
Where perion may be out of poſle(- 
ſion at his election, 1139. . 


POSSIBILITIES, 


May be the ſubjects of a mortgage, 
25.—May be deviſed, 348. 


POSTHUMOUS SON, 


Whether he ſhalt diveſt mort- 
gaged ellate redeemed by a daughter, 
to {ave a forecloſure, 369. 


POWER, 


To fell premiſes mortgaged on 
breach of the condition, without the 
interpoſition of the mortgagor, ſeems 
open to doubts as to its validity, 13- 
19.—To mortgage, may be expreſs 
or by inference, 80, 81.—To ſell for 
payment of portions, &c. implies 
power to mortgage, 81,2.—-To 
charge an eſtate with any ſum not 
exceeding a ſpecific ſum, implies 
power to mortgage, 97.— Will * 
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be conſidered as exerciſed in a mort- 
gage, unleſs ſtated on the inſtrument 
of execution ſo to be, or the res geſtæ 
furniſh a neceſſary inference, that 
the mortgage was intended to be 
made in execution of the power, 
98.—To ſell, veſted in mortgagee, 
muſt be executed ſtrictly, or a con- 
veyance by him will ſtill be ſubject 
to redemption, 155.—Where mort- 
gage 15 under a power, with proviſo 
to be void on payment, the equity of 
redemption will follow the title be- 
fore the mortgage, 346.—Reſerved 
to a perſon, generally, to charge an 
eſtate with a ſum of money, for ſuch 
uſes and purpoſes as he ſhall appoint, 
makes it to that extent the ap- 
pointer's: and though appointed, it 
ſhall nevertheleſs be ſubject to debts, 
1122-1124.—To raiſe money» by 
mortgage, exceeded in the execu- 
tion, no relief in equity will be 
given to the mortgagee againſt a 
purchaſor for a valuable conſidera- 
tion, 1125-1127.—Leafe and releaſe 
is a good execution of a power, in 
ans of form, though to be executed 
y one deed, 1127. 


PRE-EMP TION, 


Stipulated in favour of mort- 
gagee, will be valid, 157. 


PRESUMPTION, 


Fair, may he made in favour of 
purchaſor for a valuable confidera- 


tion, 574,5 


PRIORITY or INCUMBRANCES, 


Vide Tacling—Incumbranct.— 
Fraud. Mortgagee. 


PROFITS, 


Of land, when taken to include 
every means, whereby 1t may pro- 
duce profit, conſequently to include 
a profit by ſale, mortgage, &c. and 
not merely annual profits, 82-84.— 
Of lands mortgaged, under a power 
to pay portions out of profits, re- 


ceived by the mortgagor under a 
clauſe enabling him to take the pro- 
fits without account, &c. ſhall be ac- 
counted for as received by the mort- 


gagee, 216, 


PROVISO FOR REDEMPTION, 


Limited to mortgagee only, and not 
to his heir, yet the heir ſhall redeem, 
146-150.—So where to him, and the 
heirs male of his body, and he died 
without iſſue, 180.—80 where to 
redeem during life of the mort- 
gagor, 151.—/ige exceptions, 761d. 
145-147.—That it ſhall be lawful 
for mortgagor to take the profits, 


Vide Agreement—Conditional Con- 
weyances—Defeazable Purchaſe, 


PURCHASOR, 


Of perſonal eſtate from executor, 
may poſlibly, in ſome caſes, be bound 
to ſee to application of money, 137. 
— Mortgagee is a purchaſor, 281- 
105 1, 2.— Buying lands under gene- 
ral power to ſell, is not obliged to 
attend to the ſufficiency or inſuffi- 
ciency of the land ſold for the pur- 
poſe, 288.—Contra, if there be /is 
pendens between the heir and truſtee, 
288-290.—If the firſt truſt be to pa 
debts generally, purchaſor is dit. 
. from attending to the ap- 


299-304. — Exceptions to the laſt 
rule, 300-304.— Contra, if the power 
to ſell depend upon the inſufficiency of 
another Find, as. of the perſonaleſtate 
to pay debts, 289-290-330-332.—Ex- 
ceptions-- Where a truſt is created for 
the payment of ſcheduled debts, is not 
concerned to ſee that no more is ſold 
than what is ſufficient to pay debts, 
291-293. —But if ſufficient money to 
pay the debts once raiſed, creditors 
and legatees have no further lien on 
the lands, 293,4.—Exceptions, where 
money raiſed under ſanction of an 
act of) parliament, breaking in upona 
ſettlement,there he muſtſeethe money 
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plication of the money, 290-294- - 


ſpecifically applied, * 
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if ſale under a decree of the Court 
of Chancery, payment to a truſtee for 
the purpoſes of the decree, is not a 
diſcharge, 309-312. — Not bound 
to ſee to the application of his money, 
where truſtees are appointed to ſell 
land and apply the purchaſe-money, 
though there be no expreſs proviſo 
for diſcharging them from ſuch at- 
tention, 312-330.—lf a ſpecial au- 
thority given to particular perſons 
to give effectual receipts for money 
received for the acted of land, 
that authority cannot be aſſigned or 
delegated directly, but it may in- 
directly be varied by parties renounc- 
ing, 332-336. For a valuable con- 
ſideration without notice, the nature 
and extent of this plea, 641-677.— 
For a valuable conſideration ſhall 
not be annoyed in equity, not only 
where he has a prior legal eſtate, 
but where he has the beſt right or 
title to call for it, 500.—Cannot 
protect himſelf by taking a convey- 
ance from a truſtee, with notice 
of a truſt at the time of getting it in, 
545.—Not though there be five years 
non-claim, 546.—Of eſtate with bad 
title, ſhall have the benefit of any 
title afterwards got in by the vendor, 
1074.5. 


Vide Heir at Law—Preſumption. 


A mortgagee is a purchaſor within 
27 Elix. c. 4. 281.—How affected 
by notice, # 


Vide Netice—T acking. 
PURCHASE, 
Vide Perſonal Eſtiate—Ileir Purchaſer, 


PURCHASES, 


Defeazable, diſtinguiſhed fram 
mortgages, as to the right of re- 


demption, 166-183. 
PURCHASING INCUMBRANCES, 


Vide Heir. Executer— Guardian 
Stranger. 
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QUARE IMPEDIT, 


To compel mortgagor to preſent the 
nominee of the mortgagee to an ad- 
vowſon, will be retained in equity, 


262. 
REAL ESTATE, 


Exempted at common law from 
execution for a perſonal duty, 805, 
6.— Exception in the caſe of the 
king's debt, 807. — Or where bound 
in reſpect of the heir, as expreſsly 
within the contract, 717. Whence 
this exemption aroſe, 807, 8.— But 
where heir expreſsly bound, the ac- 
tion of debt lay againſt him, and on 
judgment, a ſpecial writ iſſued to 
deliver all the lands deſcended in 
execution, 808. Vide Heir. 

Deſcended, ſhall exonerate a real 
eſtate incumbered in favour of a de- 
viſee, 903,908.—Although there be 
a general charge for payment- of 
debts, ibid. — Such charge makes 
no difference, as between the heir 
and deviſee, but only improves the 
condition of the creditors, 6:4. go8- 
911.—Contra, if the eſtate deviſed be 
ſpecifically charged ; then it ſhall be 
firſt liable, 912.—Even in exonera- 
tion of the heir, i4i4.—Theſe are 
always queſtions of intention, g1 3- 
920.—General rule as to ordering 
real aſſets, to be deduced from the 
caſes, 920.—Purchaſed with an in- 
cumbrance thereon, 


Vide Perſonal Eſtate. 
RECEIP T, 
Vide Purchaſor. 
RECEIVER, 


Effectual 


To keep down intereſt of mort- 
gage, when appointed, 359. 


RECOGNIZANCE, 


Purchaſed in, will be no protec- 
tion to a ſubſequent incumbrancer, 
unleſs inrolled, 516.--Cannot be 
tacked to a mortgage, thereby to 
benefit a cognizee, by puſhing out 
meſne incumbrances, 526-529. 


RECOVERY, 
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RECOVERY, 


Suffered by a mortgagor, tenant 
in tail, lets in all preceding incum- 
brances, 220-252. — Suffered by a 
mortgagee in poſſeſſion, will not bar 
the mortgagor, 282, 


RECTORY, 
May be mortgaged, 25. 


REDEMPTION, EQUITY OF, 


What it is, 337.—ls the fee ſimple 
of the land, 333-353. — Will de- 
ſcend, may be granted, deviſed, in- 
tailed, 338.-—-There may be a 
ſeiſin of it, 353.—Continues prima 
Facie open until actual forecloſure, 
ibid.—ls a good conſideration to 
maintain an aſſumpfit, 339.—Not 
extendable within 29 Car. 2. ſcc. 10. 
339-341. — Is inſeparably incident 
to a mortgage, bid. 146-151.—Can- 
not be reſtrained by any agreement, 
ibid.—Equally incident to a mort- 
gage, whether the power of re- 
demption be contained in the ſame 
deed, or in a diſtinct inftrument, 
151.—Cannot be reſtricted to a par- 
ticular period of time, ibi4.—Ex- 
ceptions and criticiſms, 151-166. 


Vide Agreements. 
Of a rent charge, 


Vide Rent Charge—Contingent Right 
of Redemption. 


And agreement for re-purchaſe diſ- 
tinguiſhed, as to reſtrictions in point 
of time, 157-166. — To whom it 
belongs, 343.—Belongs to all per- 
ſons claiming an intereſt under the 
mortgagor, ii. - Belongs to a mere 
volunteer, id. - Belongs to aſſignees 
of a bankrupt, 344-—Belongs to a 
tenant of mortgagor, ib:4.—Belongs 
to aſſignee of mortgagor, ibid. - Be- 
longs to Proteſtant heir, if mort- 
gage made by Popich heir, 346.— 

elongs to -cuſtomary heir, ii4.— 
Equity of redemption of mortgage, 
pnder a power, 1s in the ſame con- 
dition in which the eſtate ſubje to 


— 
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the mortgage was previous thereto, 
and belongs to the ſame perſons a: 
the eſtate Td previouſly, 346.—Be- 
longs to deviſee of mortgagor, 347. 
—Veſted in tenant in tail, may, it 
is ſaid, be deviſed by him for pay- 
ment of debts, ib:4.—Sed quere, if 
this be law now, i6:4.—-Cannot, it 
15 ſaid, be deviſed before the condi- 
tion broken, 348.—Sed quere, ſince 
the power of deviſing poſſibilities 
eſtabliſhed, %%. Belongs to a judg- 
ment creditor, ib5i4—ÞPut he muſt firſt 
ſue out a writ of execution, 349.— 
Belongs to tenant by elegit, ſtatute 
merchant, or ſtaple, ib:4.—And the 
law 1s the ſame, although the judg- 
ment be with ſtay of execution, 349- 
350,—Belongs to the crown, if eſtate 
mortgaged devolves upon it by for- 
feiture, 35 1.—hBelongs to guardian 
of an infant, ibid.—-Belongs to a 
jointreſs, ibi4.—And though mort- 
gage on part only, ſhe ſhall redeem 
the whole, 2%. What proportion 
ſhe ſhall contribute on redemption, 
ibid.—Belongs to an huſband, as 
tenant by the curteſy, 352-356.— 
But there muſt be a ſeiſin during co- 
verture, either in law or equity, 


356-7,—Where real eſtate of wife 


ſettled to her ſeparate uſe, no equi- 
table ſeiſin in huſband, 7iþi4.—Cre- 
ditors of huſband ſuffered to redeem, 
a term purchaſed by him after mar- 
riage to himſelf and wife, and the 
ſurvivor, his or her executors and 
adminiſtrators, and afterwards mort- 
gaged by him without her joining, 
357,8.—A prior mortgagee, though 
he ſuffers intereſt to run on, ſhal 
not be redeemed b 
mortgagee, without he diſcharges it, 
358,09, —— Vide Receiver. 


Belongs to a ſubſequent incumbran- 
cer,  359.—Notwithſtanding fore- 
cloſure, 359-360.—Otherwiſe it is, 
if it be a purchaſe without notice, 
360, 61. Good againſt the king, 361. 
—zhinds Even after a releaſe of the 


Foy of redemption, if there be a 


, ſecret 


a ſubſequent 


— 
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ſecret truſt for the mortgagor, 361- 
363.——Veſted in tenant for life, with 
remainder in fee, how they ſhall 
contribute on redemption, 363-365. 
—Veſted in a perſon having ſuch an 
intereſt as he can ſecure money laid 
out by him to redeem upon, ſhall be 
p_ all he advances for redemption, 
304. b 
Vide Bill qua time. —Tenant in Tail. 


Veſted in a daughter, who redeems; 
uere, ſhall a fon born afterwards 
diveſt her eſtate, 367-369. —OF a 
mortgage in fee, is not aſſets at law, 
but is aſſets in equity, liable to 
debts, 369,70.—1f releaſed by the 
heir at law, to defeat creditors, will 
be followed by Chancery, in the 
hands of the releaſee, 370.—Excep- 
tion, ibi4.—Of a term for years, is 
equitable aſſets, 371,2.—Releaſed 
by the heir for money; guære, if the 
money be aſſets to ſatisfy a judg- 
ment-creditor of the anceſtor, 373. 
In fee, expectant upon a mort- 
gagee of a term for years, is aſſets 
at law, and will attract the redemp- 
tion, 373, 4.— But it will not be de- 
creed to be ſold, to pay a judgment 
creditor; he muſt wait till it falls 
into poſſeſſion, 374.—!ls deviſable 
for payment of debts, 374,5.—De- 
viſed, diſtinction formerly as to the 
application of aſſets, on deviſe for 
payment of debts generally, and 
where the deviſee, for payment of 
debts, is made executor, 375-377.— 
But now that diſtinction not con- 
fidered as law, 377. 
Vide Deviſe. 
Lands mortgaged, and then con- 
veyed to truſtees for payment of 
debts, puiſne mortgagees ſhall be 
paid before general creditors, 379. 
Of the mortgage in fee of a truſt- 
eſtate, deviſed by ceſtui que truſt, will 
be equitable, not legal aſſets, ibid.— 
But though the aſſets be equitable, 
debts on puiſne mortgages ſhall be firſt 
diſcharged, 379, 389.—ls not liable 
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to a bond-creditor, in the life of the 
mortgagor, 380.—A prfſeffio fratris 
may be of it, 381.—ls in general 
decreed only to thoſe entitled to the 
legal eſtate, 1%. Exception to the 
above where third perſon is intereſt- 
ed, 381-384. 
| Vide Courts of Equity. 
Court of equity will aſſiſt all perſons 
unclaiming an equity of redemption, 
leſs their title againſt conſcience, 
384.—Bat ſaid, that none can come 
to redeem a mortgage, where mort- 
gagee cannot compel payment of 
the mortgage-money, 386.—ls a 
right originating in a court of 
equity, ib:4,—lIs ſubſervient to the 
rules of a court of equity, ibid.— 
Will be decreed Ae or 
abſolutely, according to the juſtice 
of the caſe, 386,7.—Where allowed 
on terms only, 388.—Where for- 
feited by fraud, in concealing prior 
mortgages, 434.—Viewed in a court 
of equity in different lights, ac- 
cording to the intereſt of the party 
applying, 387-389.—lf poſſeſſion be 
obtained againſt a mortgagee by 
fraud, it muſt be reſtored = re- 
demption, 391.—Of a wife's leaſe- 
hold mortgaged by the huiband, be- 
longs to him, ſurving her, 741,2.— 
Contra, if ſhe ſurvive, 742, 3. 


Vide Mzrtgagor. 


If a mortgage be firſt made upon 
the eſtate of a greater value than the 
money lent, and then a farther ſum 
be lent upon an eſtate that is de- 
ficient, to the ſame mortgagor by 
the ſame perſon, both muſt be re- 
deemed, or neither, 4391.—So, if 
one ſum be upon an eſtate with a 
good title, the other upon an eſtate 
with a bad title, both muſt be re- 
deemed by the heir, or neither, ibid. 
—Diſtinction if heir claim by pure 
chaſe, and not by deſcent, 392.— 
Whether equity of redemption with- 
in the ſtatute of limitations, 408.— 
FI in by ſeveral W 
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will inure to the mortgagees in the 
ſame manner as they hold the mort- 
gage, 473-476.— Contra, if any one 
of the parties has more equity to 
call for the legal eſtate than the 


other, 477.—Purchaſed in by an 


executor, 1s conſidered as an acqui- 
fition to the eſtate of his teſtator, 
395. — Second mortgagee may re- 
deem the firſt, after a decree ob- 
tained by latter to forecloſe, 1067. 
— Purchaſed by ſeveral perſons in- 
tereſted in a mortgage, it ſhall inure 
to the mortgagees in the ſame man- 
ner as they hold the mortgage, 
1142, 3.—Purchaſed in by executor, 
is aſſets, and liable to legacies, 
1143. 
Vide Mortgage Mortgage. Femme 
Cou vert. Baron et Femme Judg- 
ment Creditor —Power—Releaſe. 


REGISTERING ACTS, 


BY 
Do not operate to make the regiſ- 


ter of a deed conſtructive notice of 
a meſne incumbrance to a prior 
. mortgagee, to prevent his privilege 
of tacking farther ſums lent, after 
the meſne mortgage made to his 
prior ſecurity, 634-636.—Do not 
operate to give a ſubſequent mort- 
gagee, regiſtered, lending money 
with aa notice of a prior mort- 
gage net regiſtered, a priority by vir- 
tue of his regiſter, 636-639.—Ex- 
ception where ſuſpicion of notice 
only, 639.—Do not operate to pre- 
vent the latter incumbrancer from 
ticking a prior incumbrance to his 
own, thereby to cut out meſne in- 
cumbrancers, 640,1. 


RELEASE, 


Of mortgage, by cancellation of 


mortgage-deed, 272. —By whom 
cancelled, is a queſtion of fact, 
ibid, —Of the equity of redemption, 
by a tenant in tail, is tantamount to 
a forecloſure of the _ of re- 
demption, 1052.—Set aſide, as frau- 
dulent againſt a purchaſor, 1147. 


IND EX. 


REMAINDER-MAN, 


Cannot force tenant for life to re- 
deem directly, but may indireQly 
by purchaſing in the mortgage, 993. 
Then the tenant for life muſt pay 
one-third, or part with the poſſeſſion, 


ibid. 
REMAINDERS, 
May be mortgaged, 25. 


RENT-CHARGE, 


Equity of redemption of it, after 
great length of time, 170-173. 


RENTS, 
May be mortgaged, 25. 


RENTS AND PROFITS, 


Appropriated to payment of debts, 
portions, Sc. through the medium 


of truſtees, 82-84. 


REPAIRS. 


Mortgagee not obliged to lay out 
money, except to keep the eſtate in 
neceſlary repair, 261,2. | 


RE-PURCHASE, 


Of covenants and agreements for 
re-purchaſe at a ſpecific time agreed 
upon, 168-183. Vide Agreements. 


RESIDUE, 


In a will of perſonal eſtate, always 
implies after debts and legacies paid, 
828,9.— It does not follow, that 
becauſe a reſidue of a perſonal eſtate 
is given by will, that ſome reſidue 
muſt paſs; therefore that circum- 
ſtance does not vary the conſtruc- 
tion, 857. 


REVERSIONS, 
May be mortgaged, 25. 


REVERSIONARY TERMS, 


For ſecurin tions, may be 
mortgaged or fold to pay them when 
due, 99,107.—And the money ſe- 
cured by ſuch terms being due, bears 
intereſt, 107. Vide Truſtees. 


Made 


wt eds > pa 0 A rey 


INDEX. 


Made a ſecurity for the principal 


ſum due, though the court refuſed 
to raiſe the portion on the ground 
of the caſe not falling within the 
above rules, 115-117.—Sold to raiſe 
maintenance, 132-135. 


REVOCATION, 


Of a voluntary ſettlement, with a 
power of revocation, is not cauſed 
y a mortgage made ſubſequent, ex- 
cept pro tanto, 143,4- — Of a will, 
15 not cauſed by a mortgage made 
by the deviſee at a ſubſequent period, 
except pro tanto, 144.—Exception, 
if mortgage made to the deviſee 
ſubſequent to the deviſe, 145. 


SCRIVENER, 


Intruſted with the mortgage-deed, 
not the bond, may receive intereſt, 
not principal, 1007,8. — May re- 
ceive intereſt, on agreement by 
mortgagee for that purpoſe, 1008. 
— May receive intereſt on ſuch agree- 
ment, in caſe mortgagee die, and 
if ſcrivener break, mortgagor ſhall 
not bear the loſs, big. 


SEISIN, 
Equitable, what amounts thereto, 


354 
SETTLEMENT, 


Voluntary, with power of revoca- 
tion, not reveked by a mortgage 
made ſubſequent thereto, 143,4.— 
Diſtinction between a mortgage made 
with a view to a ſettlement, and a 
mortgage between ſtrangers, as to 
reſtraining the equity of redemp- 
tion, 164,5. — Voluntary, void 
againſt a ſubſequent mortgagee, 
though he hath notice, of it, 711. 


Vide Baron et Femme Femme Cou- 
ver. voluntary Conveyance. 
SETTLEMENT, PARISII, 


May be gained by mortgagor in 
poſſeſion, 224. 


1 


— 
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| SHIP, 
At ſea, may be mortgaged, 36. 
Vide Pofeſſion. 


SIMPLE-CONTRACT CRE- 
DLUTORS, 


When entitled to intereſt for their 
debts under a truſt created for pay- 
ment of them Vide Truft. 


SPECIALTY DEBTS, 


Their nature, op 
a debt under hand and ſeal, held not 
to convert it into a ſpecialty debt, 
805, in note. 


SPECIFIC LEGACY, 
Vide Legacy Specific. 
STATUTE, 


Extended, may be uſed to protect 
the conuſee, as to a farther ſum ad- 
vanced, 530,31. 


STATUTES. 


13 Eliz. c. 5, 30, 31. 

27 Elix. c. 4, 58, 281, 1128. 
21 Fac. 1, c. 10, 52, 59. 

21 fac. 1, c. 19, ſec. 12, 253. 
32 Hen. 8, c. 34, 243- 

29 Car. 2, c. 3, 187, 283, 339. 
& M. c. 7, 519. 

& 

& 


W. 
W. M. Co 16, 434, 437. 
V. SM. c. 20, 517, 522. 


oy 


7 Ann. c. 19, 275,277. 

7 Ann. c. 20. 634,641. 

12 Ann. ſtat. 2, c. 16, 1023. 

4 Geo. 2, c. 10, 278. 

7 Geo. 2, c. 20. ibid. 200, 201. 

9 Geo. 2, c. 36, 184,186. 

14 Geo. 3, c. 79, ſec. 2, 958. 
Vide Regiftering As. 


STATUTE OF FRAUDS. 


Mortgages are not within deviſing 
clauſe of that ſtatute, 184-455-458. 
—Parol 
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-—Parol evidence, therefore, admiſ- 
fidle reſpecting them, 187-204. 
STATUTE OF LIMITATION, 
Does not extend to mortgages, 
408. But the courts have eſtabliſhed 
an equity in analogy to it, 74%. 
Vide Redemption, Equity of. 
SFATUTE OF FRAUDULENT 
MORTGAGES. 


Vide Mortgage. 


STATUTE-MERCHANT, 
Vide Redemption, Equity of. 


STATUTE-STAPLE, 
Vide Redemption, Equity of. 
STATUTES AGAINST FRAUDS, 


Liberally expounded to ſupprets 
fraud, 31. 


STEWARD 


Of a manor, preſumed cogniſant 
of admittances, 570, 71. 


STOCK, 


Mortgaged, forecloſure not neceſ- 
fary, 1041.—- Though Rock in- 
creaſed in value, :,. 


STRANGER, 


Purchaſing incumbrances ſhall not, 
as againſt a real purchaſor, be al- 
lowed more than what he paid for 
it, 396.— Faking a mortgage from 
an heir of eſtate charged with debts, 
cannot tack a bond debt thereto ſo 
as to ouſt creditors, 403. 


SUI, 


Pending in equity about the ſub- 
ject dealt in, is a bar to alienation, 


553.—Contra, if about the right of 


money ſecured upon an eſtate, 553. 


SURVIVORSHIP, 


Not take place between joint- 
mortgagees, 699, 700. 


Vide Teuant, Jeint-Mort gagee. 


N 


| 


mortgage, may, by 


INDEX. 


SURRENDER, 


Defective, of copyhold, ſupplied 
in equity, in favour of a mortgagee, 
againſt the afſignees of a bankrupt, 


7" . 
TACKING 


Bond-debts to mortgages, not ad- 
miſſible againſt mortgagor Contra 
as to his heir or executor, 397-403. 

Vide Meortgagor—Mortgagee. 

Subſequent to prior incumbrances, 
to ouſt intervening claimants, 479- 
482.—A latter incumbrancer, by 

urchaſing in 
the firſt incumbrance, — with 
it the legal eſtate, hold out interven- 
ing charges, and thereby protect 
himſelf, 479-481.— This doctrine has 
given riſe to ſeveral nice diſtinctions 
reſpecting terms, 483. 
Vide Terms for Years. 


A term expreſily limited to attend 
the inheritance, if got in by a pur- 
chaſor, may be uſed by him to pro- 


tet himſelf againſt m/e incum- 


| brances, 493-507.—But if the prior 


incumbrance be a mortgage, it muſt 
have been forfeited, by non-pay- 
ment at the time, ib/4.—1f the prior 
incumbrance attach upon part of the 


lands only affected by the latter, it 


will only protect that part compriſed 
in the former, 5 10, 11.—hBut if the 
prior incumbrance attach upon other 
lands, not compriſed in the latter 
ſecurity, the latter incumbrancer 
ſhall hold all until ſatisfied, 511-514. 


— A prior ſecurity, bought in, 


though ſatisfied, will, nevertheleſs, 
in equity, protect a ſubſequent one, 
if it give a legal eſtate, 515 
Though no conſideration paid for it, 
ibid, Or though it be obtained by 
fraud, 516.—But a judgment or re- 
cognizance will not protect a ſub- 


ſequent incumbrance, unleſs they 


have all legal requiſites neceſſary to 
give them validity, 516-524. 


" Vide Judg men. Recagnixanes. 
The 
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The ground on which the advan- | Exception, if ceſai qne truf be 
tage to be derived from tacking | tenant in tail, 547,8.—4 decree a 


is founded, explained, 524,5.—A | 
judgment creditor, or creditor by 
ſtatute or recognizance, cannot tack 
a prior incumbrance to his ſecurity 
to protect himſelf thereby, 526-529. 
Exceptions to this rule, 529,30. 


-A prior mortgage purchaſed in, is 
no protection until forteired, 531.— 
The ſecurity, purchaſed in and 
tacked, ſhall be held by the pur- 
chaſor until all due, both upon that, 
and upon his own debt, be paid, 
532.—As a latter mortgagee may 
protect himſelf by tacking a prior 
incumbrance to his own, fo may a 
=ou mortgagee protect a farther 
um advanced by him under his for- 
mer ſecurity, 532,3.—But the farther 
ſum advanced, muſt be to one who 
has a right to charge the eſtate in 
queſtion, 534-536.--But a prior mort- 
gagee ſhall have no advantage, by 
purchaſing in a latter judgment, 
without the conſent of the mort- 
gagor, 536.—Or if he hath notice 
of the meſue incumbrances, at the 
time he lent his money, 536,7.— 
Exceptions to the laſt rule, as to 
notice, where the prior mortgage 15 
defective, 538.—But the exception 
does not operate, if thoſe, claim- 
ing under the mortgagor, have not 
demands ſpecifically ſecured upon 
the lands mortgaged, 540-544.— 
Another exception to the former 
rule, as to notice, where the firſt 
mortgage-deed is made a ſecurity 
for farther ſums borrowed, 544,5.— | 
Diſtinction between notice at the 
lime of lending, and at the time of 
purchaſing in a prior ſecurity, 545.— 
Except on purchaſe with notice of a 
truſt, in which caſe it is not material 
when the notice is received, 545.6. 
— Not even though there be a fine 
and five years non-claim, 546.— 
Therefore, in the laſt caſe, notice 
muſt be denied both at and before 
the timeofexecuting the deed, 5 45,7. 


* 


it 


rem is likewiſe a bar to tacking, if 
the purchaſor be a party to the ſnit, 
for it binds the property, 548-5 52. 
— $0, although the purchaſor in, be 
not a party to the ſuit, 552 — But 
a ſuit between mortgagees is no ob- 
ſtacle to tacking, 552. —- Exception, 
55 3,4.-—A decree to account, affects 
purchaſors with notice, 554-—Cor- 
tra, where the ſuit reſpects a ſam of 
money ſecured upon an eſtate, and 
does not relate to the eſtate, 555.— 
However, if there be a real pur- 
chaſor, without notice, the plaintiff 
will be held to ſtrict proof, 5 56.— 
So, alſo, a bill to perpetuat teſti- 
mony will bind the purcha'or, 358 
561.—zut a bill that cannot be 
brought to a hearing, will not pre- 
vent tacking an eigne and prifue in- 
cumbrance, 562.—Nor will a decree 
for money, i6:4.—So 2 bill of dif- 
covery will not prevent tacking, 
562,3.—A bill to forecloſe will be 
no obſtacle to taking a ſubſe que 
and prior incumbrance, or vice ora, 
563.— But a commiſſion of bank- 
ruptcy iſſued oat, binds the land 
and prevents tacking, 563-565. 


Vice Notzce—Regiſtering As. 


TENANT IN COMMON, 
May mortgage his undivided part, 
27.-May be, by inference from the 
nature of a tranſaction, without e- 


preſs words, 699. 


TENANT BY CURTESY, 
Vide Curiefg. 


TENANT BY ELEGIT, 
May redeem a mortgage, 349. 


TENANT FOR LIFE, 


May mortgage his eſtate, 26.— 
Of mortgaged eſtates obliged to keep 
down intereſt, 993.—Of a mort- 
caged eſtate, may be obliged to re- 

deem 
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deem by the remainder-man indi- 

rectly, though not directly, 993. 
Vide Iuitereſ. — Mortgage — Redemp- 
tion, Equity / Forecloſure. 


TENANT IN FEE SIMPLE, 
May mortgage, 26. 


TENANT, JOINT, 


May mortgage his undivided part, 
26.—No ſurvivorſhip between co- 
mortgagees, but each, on payment, 
ſhall have his own money and in- 
tereſt, 699. 


TENANT IN TAIL, 


Mortgaging, will be decreed to 
make a good title to a mortgagee, 
but the court will not decide what 
title, 80.—Mortgages and becomes 
bankrupt ; its keck, 25 2-261.—Of 
an equity of redemption, paying 
off a mortgage, he or his repreſen- 
tati ves ſhall be paid by the remainder- 
man all he has advanced, 365-367.-- 
In general, not compellable to keep 
down the intereſt of a mortgage, 
994,5.—Being an infant, his guar- 
dians muſt keep down the intereſt, 
or his perſonal eſtate liable, 995,6. 
Paying intereſt, his repreſentatives 
Mall not recover it againſt him in 
reverſion, 997.— Taking huſband, 
who takes in the mortgage; huſ 
band, on her death, not intitled to 
intereſt during her life againſt the 
reverſioner, 997-1005. —Diſcharg- 
ing mortgage- money, ſhall be paid 
all he has advanced by the remainder- 
man, 365-367. 

Vide Porecloſure—Releaſe—-Bank- 

ruptcy— Aſſignees. 


TENANT BY STATUTE- 
. MERCHANT, 


May redeem a mortgage, 349. 


TENANT BY STATUTE 
STAPLE. 


May redeem a mortgage, 349. 


| 


| 


INDEX, 


| TENANT, RIGHT OF RE- 
NEWAL, h 


Is taken notice of, and inforced 
in equity, 261. 
Vide Mortgagee. 


TENANT AT WILL, 


Cannot mortgage his eſtate, 26. 
is intereſt diſtinguiſhed from that 
of a mortgagor in poſſeſſion, 208, 
214.—Underleaſes, its effect, 1133. 


TENANT AT SUFFERANCE. 


Mortgagor, may become ſo by 
the act of mortgagee, 217,18.—His 
intereſt, 7b:d. 


TENANT FOR A YEAR, OR 
YEARS, 

May mortgage, 26.—Muſt inquire 
after, and examine the title-deeds, 
or will be liable to eviction by a 
mortgagee precedent, 210. 


TENDER, 
Where condition diſcharged there- 
by, and where not, 7,8. 
Vide Debt. 


Of mortgage-money, ſuſpends the 
intereſt if refuſed by mortgagee, 100g. 


— Not unleſs fix months! notice of 


reepayment, %d.— Which notice 
muſt be ſtrictly adhered to, ibid — 
And ſuch notice as will bind the 
mortgagee, will bind his executors 
or deviſee, 1009.—Oath muſt be 
made that the money was always 
ready, which may be controverted, 
1010,—Muſt, in general be ſtrict, 
or the court cannot ſtop intereſt, 157. 


In bank notes, held to be good, 


ibid. 257. —Quære, if good or not, 
1010-1013. Muſt be made by a 
perſon actually intereſted, 1013.— 
By a perſon, not guardian, for an 
infant, is void, 1d. Muſt be made 
to the perſon of a mortgagee, 1014. 
— Good on the land, if time and 
place appointed in the deed, 181d. — 


appointed, if mortgagor give notice 
when 


| 


Good on the land, though no place 
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when he will pay it, 1015. Made 
at the houſe of the mortgagee, when 
good, 1015,16.-—-Will not ſuſ- 
_ intereſt, if deed of aſſignment 

tendered, at the ſame time, in 
which there are covenants from 
mortgagee, unleſs he has had an 
opportunity of conſidering them, 
1016,1018,—Will not ſuſpend in- 


tereſt, if there be a controverſy to 
whom redemption belongs, 1018. 


TERMS, MORTGAGE, 


Removed out of the way of a 
dowreſs or jointreſs. 


Vide Baron et Femme Femme 
Caouvert— Mortgage. 


TERMS FOR YEARS, 


Renewed by mortgagee inure for 
the benefit of the mortgagor on re- 
demption, 261,—Introduced by way 
of mortgage, 19,—.\ſligned by way 
of mortgage, it ſeems, by the better 
opinion, that the aſſignees are liable 
to the rents and covenants annexed 
to the leaſes, 233-242.—But clearly, 
on poſſeſſion taken, the mortgagee 
becomes liable to the rent and cove- 
nants in the original leaſe, 242,3.— 
The reſervation of a day, out of the 
leaſe, ſaves the mortgagee, 240.— 
Not extendable by the conuſee of a 
ſtatute in the hands of an executor ; 
contra in the hands of conuſor, 371. 
—Aliened before extent on ſtatute, 
not bound thereby, i6:4.—Aſſigned 
to attend the inheritance, follow, in 
equity, all the eſtates created there- 
out, 250, 1-501, 2.—-Diſtinguiſhed 
into terms in gro/7, and terms at- 
tendant upon the inheritance, 483. 
How the latter aroſe, 483,4-487- 
497,8.—80 circumſtanced. as that 
they would merge, if veſted in the 
owner of the inheritance, are in 
equity, whether aſſigned or not, con- 
ſidered as attendant upon the in- 
heritance, 485,60-490,1.-—-Conſe- 
quently, no diſtinction as to the ca- 


pacity of a term to protect a pur- 
1 ; a : 
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chaſor, whether ſuch term have or 
have not been before aſſigned to 
attend the inheritance, 492, 3-501. 
—The ſame principle applies when 
the fee 1s placed in truſt and the 
term taken by the owner of the fee, 
except as to creditors, 492.—What 
perſons intitled to be protected by 
ſuch terms, 498,9.—Againſt what 
eſtates, &c. the protection of ſuch 
term ſhall extend, 500.—Veſted in 
truſtees, to attend the inheritance, 
ſhould not be ſevered, unleſs the 
truſtees are ſatished that the eſtate, 
on which they are attendant, remains 
in flatu quo, 507,8.—Becauſe ſuch 
truſtee becomes a truſtee for every 
ſubſequent incumbrancer, 509.-— 
Attendant upon the inheritance, 
ſhould always, if poſſible, be got in 
and aſſigned to a truſtee for a pure 
chaſor, ibi4,—Inſtance where omit- 
ting to get in ſuch a term may pro- 
bably be attended with no ill conſe- 
quence, ibid. —Caſe in which, even 
in that inſtance, inconvenience may 
enſue, 510. 


Vide Title-Deedi—T acting. 
TIME, 


How computed on a decree of 
forecloſure, 1050. 


TITLE DEEDS, 


May be recovered by the mort- 
gagee by a bill in chancery, 272.— 
ollow the eſtate, therefore, if 
mortgagee lend his money, with 
notice of former claim, ſuch claim- 
ant, if his claim turn out good, 
may recover the deeds from the 
mortgagee, except the mortgage- 
deed itſelf, which the mortgagee 
may retain, if there be therein a 
covenant for payment of the mort- 
gage-money, 274.—Relating to 


terms to attend the inheritance, 
though in poſſeſſion of a purchaſor, 
may not ſecure him againſt the term, 
it not aſſigned, 509,10.—Retained 
by vendor or mortgagor ; guære its 
effect as to making the tranſaction 

fraudulent 
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fraudulent againſt ſubſequent pur- | 


chaſors—Criticiſms on this queſtion, 
61-76.—When mortgagee need not 
diſcover them, 
Vide Mor!gagee—Notice. 
Need not be produced by a pur- 
chaſor, if he deny notice, 641,2.— 
Or even if he hath notice, if it ap- 
pear, from poſiti ve evidence, that he 
does not know the effect of the deed, 
that controlling the preſumed evi- 
dence, that every man is cogniſant 
of the operation of a deed in his 
poſſeſſion, 587.—Cancelling a mort- 
gage-deed 1s as much a releaſe as 
cancelling a bond, 272.—Where 
doubtful by whom cancelled; an iſ- 
ſue out of Chancery was directed to 
try it, 16 —Aſſignee of a whole 
term, on mortgage, not compella- 
ble, in equity, to produce his aſſign- 
ment, to enable mortgagee to ſue 
him upon the covenants of the ori- 
ginal leaſe, 233,4.-—Sed- guære et 
wid. 241,2. Vide Court of Equity. 
Follow, and are incident to the 
eſtate in the hands of the owner, 
650. N 


TRESPASS, VI ET ARMͤIS, 
Vide Meſue Prefits. 


TRUST. 


To ſell premiſes mortgaged, on 
breach of the conditions—quere, if 
to be relied upon as ground of irre- 
deemable title, 13-19.—Declaration 
of, is like the preſcribing a law to 
ny 2 which is to be obſerved 

y him implicitly, 115.— Any pur- 
poſe beyond that ee d ex- 
cluded 485-826. When affected by 
parol evidence, notwithſtanding the 
ſtatute of frauds, 201.—Equity of 
redemption of a mortgage in fee, 
conſidered as analogous to pure 
truſt, as to ſome purpoſes, ibid. 35. 
—Fine, levied by a femme couvert, 
will bind her truſt-eftate, ibid. 54.— 
Created, generally, by conveyance 
or deviſe for pavment of debts, 


will not entitle ſimple- contract cre- 
ditors to intereſt, 266-270.—Un- 
leſs clauſe particularly penned to 
ſhow ſuch intent in debtor, 269.— 
Or the truſt be created by deed, and 
the debts ſcheduled, for that would 
be in the nature of a ſpecialty, 270. 
—2uere, if a — joining with 
the truſtees, diſcharging ſuch debts, 
and taking an aſſignment of them, 
would not turn it into a demand by 
ſpecialty, as againſt the executors, 
and ſo entitle him to intereſt, 270, i. 
— 80, intereſt due on ſuch debts 
from the time of the maſter's report, 
on bill filed for the execution of 
ſuch truſt, 271.—Declared, ex- 
cludes all others, conſequently when 
anſwered, the eſtate returns by a truſt 
reſulting, 490.—The operations of 
fines and recoveries upon truſt eſtates, 
is the ſame as upon legal eſtates, 
738.—For creditors of B, who come 
in within a given time and accept 
the proviſion made; thereby fund 
belongs to the creditors, though 
not coming in within the time, $72. 
— Perſons paſſive under a breach of 
truſt, not intitled to favour, 574,5. 
Vide Baron et Femme—T ruftees— 
Purc ha ſor Heir. 


"TRUST TERMS, 
Vide Terms—Mortgage—Femme 
LE Couvert. 
TRUSTEES, 


If there be ſeveral joint-truſtees, 
and one or more of them join with 


the ceſtui que truft in a conveyance of 


the legal eſtate, the alienee will be 
in of the legal eſtate in a propor- 
tionable rate, 459, 60.May be mort- 
gagors, 80, 81. —By virtue of ex- 
preſs powers to that effect, 81.—By 
inference or implication on other 
powers, ibid. —As truſtees upon 
truſt, to ſell for payment of portions, 
debts, &c. 81,82.— Truſtees upon 
truſt, to raiſe money out of the rents 
and profits of land, for meritorious 


purpoſes, 


IND EX. 


purpoſes, or within a limited time, 
82.—Unleſs words, uſed in creating 
the truſt, reſtraining the meaning of 
the words rents and profits to a ſtrict 
ſenſe, 82,3.-And a ſpecific time 
need not be mentioned, if there be 
round to infer a fixed time, $4.--Or 
the thing intended cannot be effected, 
unleſs brought about within a rea- 
ſonable time, 85,6. —For payment 
of debts, have, in a court of equi- 
. ty, incidentally, authority to mort- 
gage or ſell, and will be decreed ſo 
to do, 87.—For payment of debts, 
may mortgage or ſell without wait- 
ing for ſuch decree, 88,9. 
Vide Intereſt—Children. 
Of term for raiſing portions, the 
truſt whereof preſcribes a particular 
method for raiſing them, cannot 
raiſe them in any other way, for 
ſuch deſignation implies a nega- 
tive, 91,2.—So, as to truſtees of 
term, &c. for payment of debts 
created by deviſe, they muſt follow 
the mode preſcribed, 93.—So, if a 
particular mode, evident from ne- 
ceſſary inference, as by perception 
of profits, 94,5. Vide Power. 
May mortgage or ſell contingent 
or reverſionary terms to ſecure por- 
tions, as ſoon as they become paya- 
ble, 99-107. 
Vide Contingent Terms —Rewverſion- 
ary Terms. 
Exceptions to this rule, founded 
upon the miſchiefs incident to an 
eſtate by the diſpoſition of rever- 
fionary terms, 107, 8.— Various cri- 
ticiſms upon the rule, and its excep- 
tions, 107-128.—But children be- 
ing entitled to other proviſions, 
furniſhes no ground of exception to 
the rule as to raiſing portions, 128. 
Neither does the circumſtance 
that no maintenance is provided un- 
til portion payable, furniſh ſuch 
ground, 130.—For ſale of lands and 
application of the purchaſe money 
to given purpoſes—the nature of 


—— 


the truſt, 327.— Where capable - 
4 


1233 


giving effeftual diſcharges for mo- 
ney received for purchaſors, under 
truſts for ſale of lands. | 
Vide Purchaſer, 
Compcunding debts or mortgages 
for leſs than due, not permitted 
in equity to benefit thereby, 395.— 
Of terms attendant upon the inhe- 
ritance,——— Vide Terms for Tears. 
To preſerve contingent remai a- 
ders decreed to join in a ſale, a fore- 
cloſure being threatened, 1143-1145. 


TYTHES, 
May be mortgaged, 25: 


VADIUM MORTUUM, 
What ſo called,5.—Of two kinds; 
of freehold of terms for years, 6. 


VADIUM VIVUM, 
What ſo called, 5. 


VOLUNTEER, 
May redeem, as againſt mortga- 
gor, if he claim under him, 343,4. 
Vide Forecleſure. 


VOLUNTARY CONVEYANCE. 

A conveyance for payment of 
debts generally, to which no credi- 
tors are parties, is voluntary, 678. 
—So, if for payment of debts in a 
ſchedule and other debts—it is vo- 
luntary as to the latter, 7174. — B 
way of mortgage, void as to a pur- 
chaſe for valuable conſideration, 
but binding if aſſigned for a valua- 
ble conſideration, 1127. 


VOLUNTARY SETTLEMENT, 
Vide Settlement. 


. UNDERLEASE, 
By tenant at will, its effect, 1133. 


WASTE, 


Not jnſtifiable by mortgagee, be- 
fore forecloſure, 248,9.—Excep- 
tion where ſecurity dencient, 249. 
—Or by mortgagor, 219. — Will be 
enjoined by Chancery, 248.—By 
trees cut down, the produce will 


be applied ſirſt, to pay the intereſt, 
PP av 


1234 


and then to diſcharge the principal, 
249.—Not reſtrained, if the ſecu- 
rity defective, 249. 


WELCH MORTGAGE, 
Its nature, 418-1056,7. 


WIFE. 
Favoured in equity, 858-861. 


By mortgagee of lands mort- 
gaged, need not have three wit- 
neſſes, 455-458.—One part of a will 
is to be conſtrued by another part, 
844. 
Vide Per/onal Etat. Legacy — Spe- 


cific rea LO 


Evidence. 


INDEX. 


WITNESS, 


If a former mortgagee witneſs a 
ſubſequent mortgage deed, and, 
knowing the contents, do not in- 
form the latter mortgagee of his de- 
mand, he will loſe his priority 
thereby, 466. Quære, whether know- 
ledge of the contents of a deed will 
not he preſumed in the witneſſes, 
ibid. —An attorney may give evi- 
dence, if he pleaſes, as to the af- 
| fairs of his client, for to do other- 
wiſe is his privilege, not that of his 
clieat, 599.—So of counſel, ibid.— 
What acts are not conſidered as ſe- 
crets of a client, 599,600. 

Vide Notice. 
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15, — 22, for B read A. | 
39. the end of line 3, and beginning of line 4, the word preſent to 
be omitted. 

49, line 8, for utimately read ultimately. 

83, — 11, for o read of. 

121, — 17, after wife add for life. 

159, — 12, for 1780 read 1708. 

221, — 20, for mortgagor read mortgagee. 

234, — 2, for although read thought. d 
243, — 17, a comma to be placed at s, and line 18, the to be omitted, 
and read mortgagee for mortgagors. | 

292, — 5, for broke read broken. | 

311, — 21, for applied read ought to apply; „and, at the end of the 
line, to be omitted. ; 

315, — 16, for ſchedule read ſcheduled, 

332, — 2, aſter that add . 

423, — 2, for forgy read twenty. NE 

588, — 23, after of add an. AN. 

605, — 9, after HB add the fon. \ 

605, — 12, for B read HB. 8 

623, — 15, for FS read TS, n 

684, — , for C read 3. A 

684, — 8, for B read C. — 

After 7503, for 140 read 704. „ 

738, line laſt, for morigages read mortgagees. 

808, — laſt, for this read that. 

846, — 19, for C read B, 

931, — 24, for Mrs. read Mary. 

931, — 25, the mother to be omitted. 

931, — 27, after George Evelyn add the fon. 

966, — 18, for on read of. 

1048, — 23, after Jaw add of the mortgagee. 

1048, — laſt, after adminiſtrator add ff the mortgagee. 

1125, — 17, for JA read CRX. h 

1131, — 16, for bargainor read mortgagor. 


E RR AT A. 
line 13, for has read hig. 


THE BINDER 
Will divide the Volumes at Page 569. 
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